FOREWORD

This document provides the first volume of EPA's responses to public comments on EPA's Proposed
National Emission Standards for Hazardous Air Pollutants for Area Source Industrial
Commercial Institutional Boilers. EPA published a Notice of Proposed Rulemaking in the Federal
Register on June 4, 2010 at 75 FR 31895. EPA received comments on this proposed rule viamail,
e-mail, facsimile, and at three public hearings held in Washington, DC, Houston, Texas, and Los
Angeles, Californiain June 2010. Copies of all comments submitted and transcripts for the public
hearings are available at the EPA Docket Center Public Reading Room. Comments |etters and
transcripts of the public hearings are also available electronically through http://www.regulations.gov
by searching Docket ID EPA-HQ-OAR-2006-0790.

Due to the size and scope of this rulemaking, EPA paraphrased a limited amount of major comment
themes in the preamble of the final rule. This document contains the verbatim comments
provided by each commenter extracted from the original letter or public hearing transcript. The
document has been broken up into three sections to meet the electronic document size constraints
of the Docket.

For each comment, the name and affiliation of the commenter, the document control number
(DCN) assigned to the comment letter, and the number of the comment excerpt is provided.
Table 1 of this document provides a complete listing of the DCN and affiliations included in this
document. In some cases the same comment excerpt was submitted by two or more commenters
either by submittal of aform letter prepared by an organization or by the commenter
incorporating by reference the comments in another comment letter. Rather than repeat these
comment excerpts for each commenter, EPA has listed the comment excerpt only once and
provided alist of all the commenters who submitted the same form letter or otherwise
incorporated the comments by reference in Tables 2 and 3 at the end of this document.

Several of EPA's responses to comments are provided immediately following each comment
excerpt. However, in instances where several commenters raised similar or related issues, EPA
has grouped these comments together and provided a single response after the first comment
excerpt in the group and referenced this response in the other comment excerpts. In some cases,
EPA provided responses to specific comments or groups of similar comments in the Preamble to
the final rulemaking. Rather than repeating those responses in this document, EPA has
referenced the Preamble or the appropriate technical support document for a description of the
analysis included in the final rule. In other cases EPA has provided a general response at the
beginning of a section of this document which responds to the comments within the section.

Parallel with this rulemaking effort are three separate, but related rulemakings that may be of
interest to stakeholders. These three rules are: National Emission Standards for Hazardous Air
Pollutants for Major Source Industrial/Commercial/Institutional Boilers and Process Heaters
(Docket 1D: EPA-HQ-OAR-2002-0058); Identification of Non-Hazardous Secondary Materials
That Are Solid Waste (Docket 1D: EPA-HQ-RCRA-2008-0329); and Standards of Performance
for New Sationary Sources and Emission Guidelines for Existing Sources: Commercial and
Industrial Solid Waste Incineration Units (Docket ID: EPA-HQ-OAR-2003-0119).


http://www.regulations.gov

Given the identical proposal dates, and the related nature of these other rules, many commenters
submitted comments to this rulemaking docket that were specific to one of these related
rulemakings. Some commenters submitted a single DCN with comments on all four rules while
others submitted a separate DCN specific to each rule. Many commenters submitted identical
comments to all of these dockets. In order to reduce duplicative comments, this document flags
comments associated with any of the above three related rulemakings as out-of-scope comments
for this response to comment document. To the extent that the commenter submitted these
comments to the appropriate rulemaking document, responses have been developed in the
response to comment documents for each of these related rulemakings. For this reason, EPA
encourages the public to read the other response to comment documents prepared for these three
other rulemakings as they may contain topics relevant to these other rulemakings.
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Out of Scope Comments on Other Rules

Out of Scope: Non-Hazar dous Solid Waste Definition

Commenter Name: Carl Johnson

Commenter Affiliation: Southern Pressure Treaters Association
Document Control Number: EPA-HQ-OAR-2006-0790-0870.1
Comment Excerpt Number: 2

Comment: All forms of biomass should be considered by EPA to be fuels and not waste. Many
of our members burn clean biomass in the form of bark, sawdust, shavings and trim generated
during their peeling and manufacturing operations at the wood preserving facility. This biomass
is environmentally friendly fuel in that it produces no net addition of CO; since the CO, emitted
is equal to the CO, removed from the atmosphere in the creation of wood fiber. Also woody
biomass is a very clean fuel with very low levels of mercury, chlorine, and other non-mercury
metallic HAPS.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Los Angeles Public Hearing Transcript
Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0397
Comment Excerpt Number: 3

Comment: EPA’s proposed definition of solid waste, however, is irresponsible and seriously
endangers public health. By defining many industrial wastes as "fuel,” boilers and process
heaters at many area source facilities will be permitted to burn such wastes without any control,
monitoring, or reporting requirements.

Lisa Jackson has repeatedly stated environmental justice issues are a core concern of her mission
as administrator. In order to walk the walk, Lisa Jackson and EPA must control toxic emissions
from facilities that burn any industrial wastes, regardless of whether the purpose is disposal or
energy recovery. It iswell within your authority to do so.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.



Commenter Name: Arlington Public Hearing Transcript

Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0396
Comment Excerpt Number: 3

Comment: In the non-hazardous secondary material rule, EPA should define secondary
material, biomass materials like resonated trim, urban wood, pulp paper, and wastewater
residuals as fuels and promote their use, which displace fossil fuels as consistent with the
President’s call for greater use of renewable fuels.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Los Angeles Public Hearing Transcript
Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0397
Comment Excerpt Number: 5

Comment: Our oil-fired boiler is used as an auxiliary or intermittent back-up boiler. It runs on
reprocessed fuel oil also known as fire coal. And this oil is processed to meet Washington State
designated specifications. Natural gasis not available in our area. The cost of the additional
pollution control equipment is exorbitant when compared to the amount of pollutants that would
be collected from this unit. This may lead us, ironically, to shut down our most modern boiler,
run our other units harder and/or curtail our production.

The trickle-down effect includes having the fuel supplier having to decide whether or not it’s
worth it to continue processing the RFO if, indeed, it loses its biggest customer. This product
was developed in conjunction with the state’' s need to provide a beneficial use for the oil and to
get the used oil out of the storm drains and landfills around the state. This certainly would be an
unfortunate unintended consequence from these rules.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Arlington Public Hearing Transcript
Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0396



Comment Excerpt Number: 6

Comment: ACC believesthat EPA should encourage as much as possible the burning of fuel as
non-hazardous secondary materials as this will preserve virgin materials and result in greater
diversity of fuel sources.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Los Angeles Public Hearing Transcript
Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0397
Comment Excerpt Number: 8

Comment: Today I'll speak on behalf of these organizations concerning the Environmental
Protection Agency’ s recently proposed rule change governing solid waste-derived fuels. Some
may find it curious that a California used-oil generator would have such an interest in this ruling
considering the fact that our waste streams are already considered hazardous wastes.

Oil Changer, and its sister company, North American Lubricants, have been working with
legislators for the past five years to champion the highest and best use of lubricating oil as
defined by the California Integrated Waste Management Board. A 2008 study commissioned by
the Board and conducted by Lawrence Livermore National Laboratory concluded the best use of
recycling used oil isas alubricating oil.

We're concerned about the misconception that harmful constituents are pervasive in used oil.
Over the past five years, Oil Changer has recycled over 2.3 million gallons of used oil in this
state. And that’s been done over the course of servicing hundreds of thousands of vehicles. There
hasn’t been one instance of having halogens greater than 4,000 parts per million, flashpoints of
less than 100 degrees Fahrenheit, or any other contamination that would justify classification as
off-spec ail.

Findings from the National Oil Recyclers Association, also known as NORA, agree with our real
world experiences. NORA test datais in disagreement with some of the results cited in the
Material Characterization Paper on Used Oil. As part of their formal comments, NORA will
submit the data accumulated over the past years from hundreds of thousands of generators.

Aswe move forward in this process, it's important to keep in mind past regulatory milestones. In
1980, 1984, and 1986, Congress asked the EPA to develop regulations that protect human health
and the environment while encouraging responsible used oil recycling. Congress was aware that
overbearing regulations would adversely affect the market and diminish the likelihood of used
oil being handled properly.



The result has been a system that has enabled the collection and management of a valuable
commodity. The history of used oil regulation illustrates how market forces can work in concert
with reasonable regulations.

Oil Changer believes the EPA’ s proposed rule for on-specification used oil is correct. Because it
is not abandoned or discarded and has a valid usg, it should not be classified as a solid waste.
However, the same can be said about off-specification used oil so we must disagree with this
point. Off-spec oil isatraditional fuel that is used interchangeably with on-spec oil. Industrial
users create a demand for both types of oil since thereis no difference in their ability to produce
heat.

Thanks to a strong market for off-specification oil, it is generally not abandoned, discarded, or
otherwise wasted. Approximately 750 industrial furnaces and boilers throughout this country
create this demand. If off-spec oil was considered a solid waste requiring incineration, the value
of the fuel would plummet.

Generators would see their beneficial byproduct transformed into aliability that must be
disposed of in a Section 129 solid waste incinerator. These incinerators are fewer and much
father between than the furnaces and boilersthat currently rely on off-specification oil. Longer
distances result in higher costs for generators, pollution resulting from transportation, and the
increased possibility of spill and mismanagement. Devaluing a valuable and finite resource has
many negative repercussions. Will the proposed rule change result in less pollution released into
the atmosphere? Consider these facts before arriving at a conclusion. Does burning off-spec oil
in an incinerator with Section 129 permits result in fewer emissions? We would like to see these
guestions investigated and quantified further.

It should also be noted that 750 industrial furnaces and boilers mentioned in the EPA’s Materials
Characterization Paper are regulated by the Clean Air Act. As a supporter of recycling oil, we
must emphasize Exhibit of the American Materials Characterization Paper. Here it is stated that
the principal benefits of using used oil as afuel is the savings in upstream pollution from harmful
air pollutants.

By collecting and reusing recycled oil as fuel, industry prevents pollution that would otherwise
have resulted from producing the same amount of virgin product. Such a change would
drastically alter the business model of companies dependent on the current used oil marketplace.
The repercussions of such a change must be weighed against proven benefits to the environment.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Los Angeles Public Hearing Transcript
Commenter Affiliation: Seetranscript for detailed list of commenters



Document Control Number: EPA-HQ-OAR-2006-0790-0397
Comment Excerpt Number: 9

Comment: The Central Contra Costa Sanitary District, referred to as CCCSD, provides
wastewater collection and secondary wastewater treatment for approximately 450,000 people a a
facility located in Martinez, California. Sewage sludge generated is conveyed directly to a
multiple-hearth furnace, which produces 150 psi steam that drives a turbine/blower supplying air
to the secondary process. This helps reduce our need for natural gas. The resulting ash product is
combined with other materials to produce a commercially available soil amendment product.
Sewage sludge incineration is already regulated under 40 CFR 503, and promulgated under the
Clean Water Act back in the early ‘90’s. Human health risk criteriawere used to set the
maximum sewage sludge

concentration for arsenic, cadmium, chromium, lead, and nickel. In addition, 40 CFR 503
includes flue gas concentration limits for carbon monoxide or total hydrocarbons as surrogate
indicators of organic compound destruction. There are current emission limits for beryllium and
mercury under existing New Emission Standards for Hazardous Air Pollutants and New Source
Performance Standards for sewage sludge incinerators.

The regulation of sewage sludge as a solid waste under Section 129 is not necessary. CCCSD
maintains that our sewage sludge meets the legitimacy requirements as a secondary fuel.

First, CCCSD sewage sludge is handled as a highly valuable source of fuel. The sewage sludge is
continuously dewatered and directly injected into the multiple-hearth furnace producing ash and
steam.

Second, CCCSD generates million Btu's per hour of 150 psi steam from combusting 28 million
Btu's per hour sewage sludge and 6.7 million Btu’'s per hour of landfill gas. This saves CCCSD
approximately.$650,000 per year in energy costs. That’s with natural gas at $5.80 per decatherm
and clearly shows that sewage sludge has value as afuel.

Third, CCCSD sewage sludge has contaminants levels similar to the coal referred to in Notice of
Proposed Rule Making. | want to emphasize "similar to coal." I[f CCCSD abandons incineration
in favor of going to alandfill, the cost for sewage sludge handling will increase from $5 million
to $10 million per year. Thisis mainly due to hauling costs and tipping fees. This does not
include any added air pollution from mobile emissions from the haulers. Future costs may be
even higher because of new greenhouse gas fees for fleet vehicles and landfill limitations
required by California’s AB 939 rule, which also places several restrictions on landfill use.

In summary, sewage sludge from CCCSD is already appropriately regulated under 40 CFR 503,
NESHAP, and NSPS, s0 regulation as a solid waste under Section 129 is not warranted.

Next, CCCSD sewage sludge meetsthe criteriato be a legitimate secondary fuel and not a solid
waste, even if the heat recovery is done with a separate boiler unit; i.e., ducting between the
incinerator and our heat recovery boiler.



Finally, the high cost aternative going to landfill will add another financial burden to already
stressed public agencies with no tangible benefit to human health or the environment. The
CCCSD strongly urges USEPA to find that sewage sludge is not a solid waste and should be
regulated as a legitimate secondary

fuel under Section 112 of the Clean Air Act.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Arlington Public Hearing Transcript

Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0396
Comment Excerpt Number: 12

Comment: The focus of my talk will be on the identification of secondary non-hazardous solid
waste.

MR. WAY LAND: Could you get alittle closer to the microphone? I’ m not sure everybody in the
back may be able to hear.

MR. WILSON: Okay.

The rule, as proposed, could greatly narrow the scope of secondary materials currently in use as
alternative fuels and ingredients during cement processing, or, a the very least, subject those
facilities using secondary materials to Clean Air Act Section 129 incinerator emission standards.
Cement plants, like many industrial facilities, are not incinerators.

Moreover, cement plants are aready regulated under stringent emission standards pursuant to
Clean Air Act Section 112 authorities, which when developed were crafted to reflect the
industry’s long-term practice of using secondary materials.

Among common alternative ingredient materials used by many cement manufacturing facilities
are foundry sand, mill scale, and steel furnace slag. Among alternative fuels, scrap tires provide
the best example due to the industry’ s long-standing use of this secondary material. In the United
States where more than 300 million scrap tires are generated annually, Portland cement plants
use more than 50 million as fuel and ingredient, thereby diverting those materials from landfills.

Furthermore, aimost 700,000 tons of scrap tires were consumed in cement kilns in the United
Statesin 2007. Of those, whole tires comprised approximately 75 percent versus 25 percent for
shredded tires.



The environmental benefits of utilizing scrap tires as a supplemental fuel in the Portland cement
process are multifold. When whole tires are combusted in cement kilns, the steel belting becomes
a component of the clinker, an intermediate product. This steel belting may replace some or all of
the iron required by the manufacturing process. Pound for pound, tires have more fuel value than
coal, and the use of tires as fuel can actually reduce certain emissions.

EPA statesthat tire-derived fuel contains about the same amount of energy as oil and 25 percent
more energy than coal. This means that each ton of tire-derived fuel used by a Portland cement
plant has the potential to replace 1.25 tons of coal. The United States Department of Energy has
estimated that the combustion of tire-derived fuel produces less CO, per unit of energy than coal.
Furthermore, when compared to many U.S. coals, the tire-derived fuel results in lower NOx
emissions. This advantage is also acknowledged by EPA.

EPA has also indicated that the proposed rule could lead to more tires being dumped, rather than
incinerated or burned as fuel. Indeed, the use of byproducts such astire-derived fuel conserves
natural resources used for fuel and raw materials and is a practice widespread in the cement
industry and other manufacturing sectors here and around the world.

The EPA solid waste proposal, if implemented, would stigmatize the practice of reusing
byproducts, jeopardizing their future use and contravene the very intent of RCRA. Moreover, the
rule would have the effect of classifying cement plants as solid waste incinerators, as |

mentioned previously.

We do not believe that Congress intended for Clean Air Act Section 129 to be used for
regulating industrial manufacturing facilities. Congress developed Section 112 for this purpose.
Incinerators are not for production vessels. They’'re designed primarily to destroy waste.
Therefore, it would be misguided and damaging to the cement sector if EPA were to group
cement kilns and similar fuel-burning systems under the regulatory requirements designed for
incineration of waste material. Our industry recovers useful energy and utilizes ingredients that
would otherwise be mined.

We believe the proposed rule is a significant step back from what the Agency proposed in
January ANPRM with regard to the following: the concept of discard; the narrow application of
the term processing; uncertainties surrounding the non-waste determination petition process,
establishment of certain legitimacy criteria for both fuels and ingredients; and the alternative
approach.

All of these areas, among others, represent issues that jeopardize the future use of non-hazardous
secondary materials as fuels and ingredients. Our written comments will provide more detail in
support of the industry’s views and concerns on these matters.

In conclusion, we request that EPA construct afinal rule that reflects the redlities of the industry
while encouraging existing beneficial use practices that reduce emissions and improve energy
efficiency. These environmentally beneficial practices have been employed in the cement
industry for many years and in many countries around the world and should be enhanced rather
than discouraged.



Diverting potential secondary materials from fuels — excuse me, from landfills is a major benefit
of the alternative use practices employed by the cement industry today and should not be
stigmatized by enforcement under Clean Air Act Section 129. The cement industry is
appropriately regulated in -— under Clean Air Act Section 112, and we believe the rule, as
proposed, provides no environmental or economic gain to the industry or general public. Failure
to remedy the flaws in the proposed rule will do material harm to our industry and its employees
and will worsen the world’s most intractable environmental challenges.

Our reading and understanding of the non-waste -— non-waste determination petition process as
described in the proposed rule, we feel there are alot of uncertainties associated with it. And like
| said, we'll go into alot of those in detail, but it — you know, there are questions about the
frequency of how this petition process may be applied. | mean, how often would a company have
to undergo such a -— you know, such arigorous requirement? Y ou know, how many -— how do
vendors play into this thing?

We just feel that there are alot of questions associated with it that have not been addressed in the
proposed rule; and for that reason — other than the fact that we feel it’s really unnecessary
because we' re dealing with non-hazardous materials; so we really feel just right off the bat that
that whole processisreally a system that doesn’t have to be applied to these materials.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Arlington Public Hearing Transcript

Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0396
Comment Excerpt Number: 17

Comment: Used oil sent for off-site management, whether on- or off-spec, as defined in the
regs, should not be considered solid waste for purposes of triggering Section 129 incineration
mandates. Part 279 distinguishes between on- and off-spec used oil for legitimate off-site
blending, marketing, and burning reasons and has served to appropriately protect the
environment for many years.

There is simply no environmental justification for the artificial diversion of any used motor oil to
Section 129 permitted facilities. Upending the sensitive economics of the used oil recycling
system predictably will result in some amount of the used oil — excuse me, of the used oil falling
outside of the system. Do we really want to risk going back to the days of improper road oiling
or the mixing of used oil into heating oil for inner city apartment buildings? | think not.



Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Arlington Public Hearing Transcript

Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0396
Comment Excerpt Number: 21

Comment: Today | want to talk about the secondary non-hazardous waste as an alternate fuel.

VEXTOR developed a method of making what we call an engineered fuel whereby we are
combining many different types of non-hazardous industrial commercial solid waste into what
we would call an engineered fuel -— in other words, a fuel designed to meet the specification of a
fuel to the end user.Our main market target initially has been the cement and lime kilns.

The process basically includes a 100 percent QC of all material coming in, both, most
importantly to make sure it’ s non-hazardous waste, and secondly, to determine whether it
qualifies an ingredient in the processing of the fuel to meet the end spec.

The processing basically includes the QC, inventory management, ingredient, and the
qualification, formulation, and then into a shredding, blending, mixing operations to reduce
particle size to make a homogenous material that meets an energy spec, and a chemical spec, and
aphysical spec.

In the cement kiln industry in particular the fuel substitutes were called, but also, since there is
no residue left over, the residue from the engineered fuel is included in the cement clinker, and
hence, it has to meet not only the fuel and energy spec but has to meet a product spec. It aso
cannot do any physical damage to the cement kiln itself, the refractory brick, the feeding
systems, et cetera

What we look for is organic content, low moisture, a non-detect mercury, low halogen, low
sulfur, and very little metals. Of course, the material’ s already been prequalified as a non-
hazardous waste.

Some of the examples of the ingredients would include non-recyclable paper and plastic, and
cardboard, mixed wood, types of sawdust, shredded consumer products, latex adhesive waste,
MRF debris -- municipal recycling facility debris— oil debris, Banbury or ring oil sludges.
These are waste streams from the tire manufacturing industry — resins and gels, carbon black,
and non-recyclable plastic, soy based inks.

The final spec that we have to meet is on the order of 10,000 plus BTUs, less than two-tenths a
percent chlorine, less than 10 percent moisture, no mercury -— non-detect mercury -— small
particle size, and it also must be physically conveyed either by conveyer or pneumatic.



The experiences we' ve had so far are with cement and lime kiln testing. We have -— we were
delivering this engineered fuel to along-dry kiln in Pennsylvania for about a year and a half. We
did a 50 percent replacement of coal on an equal BTU basis. There was -—we qualified for air
emission; the cement kiln qualified for air emissions under PA DEP. There has been no negative
effect on the clinker or the kiln itself.

And | guess my purpose here today isto just show that there is an example -— a practical

example of being able to take non-hazardous solid waste and convert them into a product that we
have sold. We sell it confidentially, but on the order of about 50 percent of the value of coal. It
has — it’s been used up to about 50 percent replacement of the coal. The spec will vary
depending on if it’s used in a pre-calciter, a cement kiln, or the hot end of the cement kiln, orina
lime kiln. Particle size reduces accordingly.

This engineered fuel provides a landfill avoidance to the generator and lowers our liability,
replaces fossil fuel. It can -— our fuel contains about 56 percent biomass, have a lower operating
cost to the cement and lime industry, and lower emissions.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Arlington Public Hearing Transcript

Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0396
Comment Excerpt Number: 22

Comment: | reviewed earlier comments on the advanced notice of proposed rulemaking as well
as EPA’sresponses. | was intrigued by the industry’ s efforts to convince EPA that sewage sludge
was not a solid waste in spite of clear language to the contrary in Section 1004(27) of RCRA and
40 CFR Sections 257.2 and 258.2 where solid waste clearly is identified as sludge from a
wastewater treatment plant -— as well as 40 CFR 257.1(11) where EPA actually excluded sewage
sludge for land applied this waste under Part 503 from RCRA’s minimum criteria.

In its June 4th response to comments received, EPA properly pointed out that sewage sludge has
long been considered a solid waste by EPA. Sewage when land applied under Part 503 also fails
to meet the legitimacy criterialisted in EPA’ s response.

For example, just as sewage sludge fails to meet the legitimacy criteria for contaminants and fuel
when incinerated, sewage sludge fails to meet those same criteria for contaminants in fertilizer
when land applied.



Unfortunately, EPA added in its response that it was not addressing other secondary material end
uses. However, EPA’ s responsibility does not end when it identifies a particular material as a
solid waste. It must also ensure that the disposal methods used actually comply with RCRA
requirements.

Since Part 503 does not ensure that RCRA requirements are met, it is important for EPA to now
remove that unlawful exclusion of land-applied sewage sludge under Section 257.1(11).

According to a 2005 article published by Dr. Caroline Snyder in the International Journal of
Occupational Land and Environmental Health, the sewage sludge exclusion was put in place at
the demand of Thomas Jorling, then Assistant Administrator for the Office of Water, to be
consistent with EPA’ s policy at that time of promoting sludge -— land application of sludge asthe
management of -— method of disposing of this particular sludge. However, that was never a
lawful basis for failing to impose RCRA requirements.

As pointed out by Dr. Snyder, this exclusion was put in place over the warnings of EPA’s own
William Sanjour who wrote that this action was — quote —illegal and inconsistent with the
Agency’s Congressional mandate to protect human health and the environment —unquote.

In any event, the stated basis of this exclusion is now moot as EPA long ago stopped promoting
land application over other disposal options. In spite of repeated complaints from citizens
residing close in proximity to sewage sludge application sites, citizens whose health and well
being have been and are currently being negatively impacted, no effort has been made under Part
503 to establish buffersto protect health sensitive individuals, to identify pollution-sensitive
sites, and preclude applications on those site, or even to limit at the time of application
constituents known to harm water quality -- for example, excessive phosphorous. And, of course,
there is no enforcement to ensure compliance with RCRA requirements because they’ re not
there.

Since the Office of Water was not directed by EPA to ensure that RCRA requirements were put
in place, it is not surprising that the Office of Water failed to do so. Moreover, | can assure EPA,
after years of experience, that sewage sludge land application regulations in states like the
Commonwealth of Virginiafall far short of providing the protections to health and in the
environment as provided by RCRA.

It is important for EPA to look at the big picture. Think of the Agency as being responsible for
plugging many leaks in a dam and to reduce the adverse impacts from those leaks. In the process
EPA simply cannot ignore some of those leaks, especially when such action would encourage
other leaks.

In this case, as long as EPA refuses to remove the unlawful exclusion of sewage sludge from
compliance with RCRA’ s requirements when it’s land applied, simple economics will dictate
that the sewage sludge generators will stay with or gravitate to the less stringent land application
disposal method and away from the more protective incineration, which iswhat -— you know, if
you put it in place, it doesn’'t help if you allow it to leak out on the other side.



And | think it’s imperative as part of this rulemaking or some other process that this be addressed
because identification is just step one. Step two is making sure that the next part is complied with
and people are protected.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Arlington Public Hearing Transcript

Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0396
Comment Excerpt Number: 28

Comment: The American Lung Association urges EPA to strengthen the proposed rule for
incinerators and for the definition of solid waste. The definition of solid waste proposed here is
narrow -— so narrow that any facility could burn practically any substance as solid waste and not
have to follow the requirements, opening a huge loophole that threatens public health. They
would also never have to tell the public what they are burning or how much. That iswrong.

Response: This comment pertains to the Identification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Arlington Public Hearing Transcript

Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0396
Comment Excerpt Number: 30

Comment: I’'m Tracey Norberg with the Rubber Manufacturers Association, and I’ m here today
representing our manufacturer members and primarily our tire manufacturer members who
manufacture most of the new tires sold in this country.

Our member companies, both our tire members and our non-tire members will be affected by
both the Boiler Mgjor Source Rule and the Minor Source Rule; but I’ m not here to speak on
those today. | wanted to use this time to address the solid waste rule instead.

Since 1990 our members have worked hard to increase the rate of scrap tire management and
recovery in this country. In 1990 when we first became involved, only about 11 percent of tires
went to end-use markets -- and primarily in tire derived fuel markets.



Today, almost 90 percent of tires do go to end-use markets. That means that tires are not
landfilled at the rate they once were. And more importantly, they’re not in illegal stockpiles that
have fire and other challenges.

We are very proud of the success that we have achieved, both with — in partnership with the
EPA and in partnership with the states. And here | wanted to speak on a challenge that we see
coming forward looking at the solid waste rule because we are concerned that this market realy
isin jeopardy.

Tire derived fuel isa-— isa market that’s very important to the tire— 1’'m sorry, to the scrap tire
management field. It serves as basically an anchor market which enables other markets for scrap
tires for both recycling and recovery to flourish. It's an economical market that achieves
environmental benefits, including greenhouse gas reductions as cited by EPA in the proposed
rule.

We are concerned that how the rule is drafted, particularly the tires that are consumed as whole
tire derived fuel, will not be able to be treated as fuels, but instead deemed waste, absent a
successful petition through the petition process laid out by EPA.

We're, by the way, very pleased to see that EPA has included a petition process as a process of
last resort for facilities that are consuming waste -— or, I’m sorry, consuming fuels that would
otherwise be classified as waste; and they can show that these materials have not been previously
discarded.

However, we believe with tires in the first instance when tires are coming from annually
generated sources of tires, they’re not coming from landfills or stockpiles, but instead, coming
off of people’s vehicles treated with value, that these materials have not been discarded and
should not be considered waste.

We urge EPA to go back to the approach that you took in the ANPRM. We felt that approach set
the proper balance, looking at annually generated tires separately from those tires coming out of
stockpiles.

As| mentioned, tires that are annually generated, left at tire dealerships through — enter in an
established infrastructure where thosetires are treated as valuable commodities. They are then to
a processor who delivers them to the end user. And we feel that a no time have those tires been
discarded.

When we look at the plain language test that the courts have laid out for determining whether a
material has been discarded, clearly tires in this context do not meet that definition. And we urge
EPA to really go back to the approach that you set out in the ANPRM.

We feel that when you look at tires from stockpiles, yes, those tires were discarded in the first
instance and understand the processing requirement that has been set forth for materials that have
been previously discarded.



We would urge, though, an expanded definition of processing to really look at what processing is
appropriate for the given end use and not require processing that would go beyond what might be
appropriate in that case.

For example, in the cement kiln context, tires would -— if they were coming stockpiles, would be
required to be processed and have the metals removed. Interestingly, the metal in tiresin the
cement kiln process do not -— the metal is not serving as a contaminant. Instead it’s serving as a
raw ingredient, requiring additional processing and requiring that material to come out of tires
would really just require increased energy use, increased emissions, and really be completely
opposite of what this rule sets out to do.

So we would urge that the level of processing really be geared towards the end use and not sort
of a one-size-fits-all approach to processing.

Now just quickly turn to what would happen if facilities decided to stop using tire derived fuel
instead of being regulated under Section 129 of the Clean Air Act.

We see about 50 million scrap tires going into cement kilns every year. And if these markets
evaporate, truly we will see a landfilling crisis in this country with tires and increased stockpiling
acrossthe country. That’s a big concern to us as tire manufacturers. We want these materialsto
be used appropriately and as fuels so that we don’'t have a solid waste problem.

Some states could increase use in other markets, but many states could not. And we would see
additional ripple effects beyond the loss of those markets because tire-derived fuel does serve as
aprimary economical market.

So we really urge you to go back. Look at the ANPRM again. And we wholeheartedly approach
that approach.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Arlington Public Hearing Transcript

Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0396
Comment Excerpt Number: 35

Comment: To provide you with some background on the oil recycling industry, NORA’s more
than 240 members provide collection and recycling services in each of the 50 states and the
Digtrict of Columbia. Our members collect and recycle used oil, antifreeze, waste water, oil
filters, absorbents, and parts cleaning chemicals, and comply with stringent regulatory safeguards
for used oil recycling pursuant to 40 CFR Part 279 and many other sets of environmental



regulations, including the Clean Air Act. The basic components of Part 279 were adopted by
EPA in 1985 and strengthened in 1992 pursuant to a clear Congressional mandate to encourage
legitimate methods of used oil recycling.

The legislative history of used oil regulation should not be ignored in the present rulemaking
effort. In 1980, 1984, and 1986 Congress directed EPA to develop regulations that protect human
health and environment while encouraging legitimate used oil recycling. In other words,
Congress recognized that if over-regulation kills a recycling market, the adverse environmental
consequences may be severe.

A set of balanced regulatory controls emerged that, for all practical purposes, accomplished
Congress' goal. NORA members collect and manage vast quantities of used oil as a valuable
product in compliance with EPA’s regulations. If, instead of a balanced regulatory approach -— if
used oil had been declared a hazardous waste, as had been seriously considered, far less used oil
would be recycled and the system for handling used oil would be extremely expensive without
any environmental protection benefits. The history of used oil regulation in the United States
provides a valuable lesson and blueprint for policy makers who genuinely care about
environmental protection.

NORA' s basic perspective on the proposed rule is very straightforward. NORA agrees with
EPA’s conclusion that on-specification used oil fuel does not constitute a solid waste because it
is not abandoned and otherwise discarded. It constitutes a legitimate and traditional fuel. NORA
contends that for precisely the same reasons off-specification used oil does not constitute a solid
waste. The facts demonstrate that off-spec used oil is a legitimate and traditional fuel. It should
be emphasized that the distinction between on-spec and off-spec used oil fuel had nothing to do
with its heating quality. Both categories of used oil fuel will generally have the same BTU
content. It’s roughly 140,000 BTUs per gallon, the equivalent of virgin petroleum oil — if the
water content is the same.

The distinction between the two categories of used oil fuel isa somewhat arbitrary one, created
by EPA in 1985. If any parameter of four metals exceeds a specified concentration, the used oil
is classified as off-specification. If total halogens are greater than 4,000 parts per million, the
used oil is off-gspecification.

Also, if the flashpoint of the used oil is lower than a hundred degrees Fahrenheit, the used oil is
classified as off-specification. NORA' s collective experience in the nearly 25 years since this
rule was adopted by EPA is that the metals rarely exceed the specified concentrations. We have
some detailed information which are in our written comments on that.

Rather, used oil is— used oil fuel is off-spec because of total halogens or flashpoint. However,
neither of those factors adversely affects the quality of this type of used oil as a fuel. The market
for off-spec used oil under the current regulations is strong and reliable.

There are, according to the EPA’s Material Characterization paper on used oil for thisrule
making, approximately 750 industrial fur4naces and boilers that burn off-spec used oil fuel.
These are primarily cement kilns, boilers for utilities, furnaces at steel mills, and other major



industrial burners. All these burners are stringently regulated by the Clean Air Act, and each
utilizes and maintains expensive pollution control equipment.

There is absolutely nothing in the preamble to any of the proposed rules that suggests that when
burning used oil fuel, these industrial burners or boilers emits halogens in quantities greater than
would be the case if the off-spec used oil fuel were burned in facilities with Section 129 permits.
This point needs to be carefully considered by EPA because there would be no justification of
this proposed rule as it would apply to off-specification used oil fuel if no environmental benefits
areto be achieved.

It is also worth pointing out that Exhibit 6 of the Material Characterization paper shows that the
principal benefit of combustion of used oil are associated with upstream production offsets,
include substantial reduction of NOx, CO, and CO, emissions.

In terms of combustion-specific emissions, use of used oil results in notably lower NOx
emissions, in particular, when compared to residual fuel oil. The term upstream — thisisin
guotes -— upstream production offsets is a shorthand way of recognizing some of the benefits of
used oil recycling. It means that when a quantity of fuel is produced from used oil that is
collected and recycled, the adverse environmental impacts would have been created by
producing the same quantity of virgin fuel have been eliminated. Unfortunately, these benefits
are threatened by the proposed rule that, perhaps unintentionally, could effectively destroy the
market for off-spec used oil fuel.

Currently, there is a steady and reliable market for off-spec used oil fuel. Off-spec used oil is
collected and marketed in much the same way as on-spec used oil. The difference isin the
number of end users -— approximately 750 industrial furnaces and boilers — versus a more
limited number of Section 129 solid waste incinerators. Fewer outlets will result in dramatically
increased transportation costs from the geographically diverse generator locations to these
limited facilities.

The traditional fuels definition -— I’ [| skip ahead to the alternative approach.

The traditional fuels definition for the alternative approach is apparently changed from the
traditional fuels we have identified earlier to specifically exclude on-spec used oil. And this
could change or should have been addressed in the above statement.

Again, it’s in my written comments here; but as we had some going back and forth regarding the
alternative approach — and it appears that they are going to be including on-spec oil as a solid
waste.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.




Commenter Name: Arlington Public Hearing Transcript

Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0396
Comment Excerpt Number: 37

Comment: I’'mthe Director of Government and Business Relations for the Tire Industry
Association, known at TIA. We're an international association representing all segments of the
tire industry, including those that manufacture retreaded tires, repair, recycle, sell, service, or use
new or retreaded tires, and also those suppliers or individuals who furnish equipment, material,
or servicesto the industry. Our recycler members collect over a hundred and thirty million tires
annually.

We're testifying today to register our concerns with the rulemaking governing the use of tires as
fuel in cement kilns and other combustion units. | will more than likely echo many comments
heard today, so I’m going to be brief — specifically from RMA.

We worry about the consequences of any changes in the classification of tires as fuel. We are
simply unable to fathom the dawning prospect of millions of tires suddenly appearing on the
landscape, both literally and figuratively.

Our industry has forcefully dealt with one of the most significant environmental issues that our
country ignored for many years as scrap tire piles are finally coming to an end in this industry.
The existence of these piles created numerous health hazards as vast breeding grounds for
disease-carrying insects and the aftermath of atire fire is now labeled as a toxic superfund by
this Agency. We will be disappointed if this were -— if this environmental success story were
reversed by this ruling.

Closer to home — and this may be one of the more important pointsI’d like to make — our retail
members have by and large come to understand the importance of recycling tires in the correct
manner, and any change in the pattern of this cycle could set back retail behavior for years.

Our processor members have certainly come to depend on the economies of scale that maintain
the value of this commodity and regulate this market. As new industries form around the
constant innovation that we see for recycled rubber, the market must remain stable to support this
research and development.

And lastly the point | want to make is that the states will be left with the burden of dealing with
these growing tire piles with little resourcesto utilize. As we have heard from our state affiliates,
that many state tire recycling funds have been raised by -— have been raided by state treasuries
desperate for general funds.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.



Commenter Name: Arlington Public Hearing Transcript

Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0396
Comment Excerpt Number: 38

Comment: A summary of API’s key points follows. Based on our review of the proposal, the
principles underlying the proposed rule are generally consistent with the statutory definition of
solid waste, and from our perspective, encourage a greater role of energy recovery from
secondary materials in meeting energy needs, both today and in the future.

Second, the proposed definition of secondary material differs from the understanding of that
same term under Subtitle C. If codified, the definition in the proposal from our perspective
would result in challenges in implementing RCRA. The proposed definition of secondary
material needs to be reworked.

And our third main point is that the proposal recognizes that traditional fuels are not solid wastes
when burned in a combustion unit. Certainly, fuels are not discarded when combusted and are
not solid wastes. This premise is promising. It’sin the proposal in the preamble, and we think
that EPA can do alittle more in the final rule to bring that out further.

API’sinterest in this rulemaking follows: We're interested in this proposal primarily for two
reasons: Because -— and this is no surprise. There's one definition of solid waste, concepts that
EPA advances in the proposal logically should, in the long run, influence further development of
the Subtitle C definition of solid waste.

And all of API’s members either produce, collect, or process various hydrocarbon-bearing
second materials that are non-hazardous and that are highly suitable for legitimate use as fuels or
as ingredients in combustion units. Accordingly, our members will be affected by this proposal.

Now, for the most part, Point one, the principles underlying the proposed rule are consistent with
the statutory definition of solid waste. For RCRA to be a solid waste, the material must be
discarded. And this is where the lawyer comments come in. APl does not believe that it is
possible to apply a plain-English meaning of discard to a situation where materials are neither
disposed nor abandoned but retained and legitimately burned as fuel for energy recovery or used
as an ingredient in a manufacturing process. With afew exceptions that we'll highlight in our
written comments, EPA’ s proposed rule appears to conform with this principle, which is good.

We believe that the proposed rule represents an improvement over the current Subtitle C
definition of solid waste. The Subtitle C definition has historically reflected a bias against
burning for energy recovery. That biasis far less evident in today’s proposal.

In the proposal EPA acknowledges and moves beyond the historic association of combustion of
secondary materials with disposal. This position seems like a common sense interpretation of the
term solid waste, per RCRA.



Moreover, the proposal is quite forward-thinking by acknowledging both advances in technology
and the potentially much greater role of energy recovery from secondary materials in supplying
future energy needs.

Our second comment, the proposed definition of secondary material needs to be reworked.

The proposed rule initially presumes that non-hazardous secondary materials that are combusted
are solid wastes. The proposal then provides exclusions for materials or fuelsused in a
combustion unit and that also meet the legitimacy criteria. The term secondary material is thus
very important to the scope of the rulemaking. The proposed rule would define secondary
material as any material that is not the primary product of a manufacturing or commercial
process and can include post-consumer material, off-spec commercial chemical products or
manufacturing chemical intermediates, post-industrial material, and scrap.

We question why EPA is proposing a definition of secondary material that is different than the
common understanding from the usage of that term in the RCRA Subtitle C regulations. Now
although the Subtitle C regulations do not spell out and define secondary materials or even
employ the term, we note that EPA did explain in the preamble to the 1985 revisions to the
Subtitle C definition of solid waste that -— quote -—the rule itself refersto the following types of
secondary materials. spent materials, sludges, by-products, scrap metal, and commercial
chemical products, recycled in ways that differ from their normal use.

In short, there are two different interpretations and definitions looking at this proposal and
what’s in RCRA Subtitle C. We think that this can lead to unnecessary confusion in
implementing RCRA; and we question why there are different definitions.

At aminimum, the proposed definition could be amended to avoid inadvertently capturing
materials EPA does not intend to capture. For example, the definition refers to a material that is
not the primary product of a process. This makes no allowance for the concept of co-products
that is familiar to most RCRA practitioners.

As another example, the definition refers without qualification to off-spec commercial chemical
products or manufacturing chemical intermediates. Under Subtitle C only such products or
intermediates burned in lieu of their normal manner of use are considered secondary materials.
Under the proposal here, off-spec traditional fuels could be considered secondary materials, but
that is not clearly consistent with EPA’s intent.

And our final point iswith regard to the fact that traditional fuels are not solid wastes when
combusted, and we think that’s self-evident.

Again, this principle is stated in the preamble of the proposal. Particularly because of the
potentially confusing definition of secondary material that | just discussed, we would encourage
EPA to include regulatory language in the final rule that clearly excludes traditional fuels from
the scope of therule.



Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Los Angeles Public Hearing Transcript
Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0397
Comment Excerpt Number: 40

Comment: The solid waste definitions EPA has set has a potential to seriously restrict which
types of biomass that may be burned for their carbon-neutral energy and which may be pushed
into the waste stream.

The non-hazardous secondary materials rule, EPA should define these secondary biomass
materials like urban wood and wastewater residuals as fuel and promote their use which
displaces fossil fuels and is consistent with the country’s call for greater use of renewables.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Arlington Public Hearing Transcript

Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0396
Comment Excerpt Number: 43

Comment: Now let me switch to the definition of solid waste issue. This is a completely
different set of comments, unfortunately, because this rule is dangerous and irresponsible.

Let me just say that the rule defines as fuel things like spent plastics, used solvents, waste
chemicals, used ail, industrial sludges. And it allows these wastes -— and EPA refers to them as
secondary materials. These are wastes by anybody’s -— any real person’s standards — allows
these wastes to be burned in boilers and process heaters that are not subject to any meaningful
pollution controls, or monitoring requirements, or reporting requirements.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.



Commenter Name: Arlington Public Hearing Transcript

Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0396
Comment Excerpt Number: 45

Comment: Now, the rationale in this proposed rule for this exemption is alegal argument. EPA
claims not that it is a good thing to have all of these unregulated incinerators operating in
people’s back yards. It claims that it’s forced to this result by the law.

That argument iswrong. In fact, this exemption is not just not required, it violatesthe law. At a
minimum — and thisiswhat | think what’s really important for Administrator Jackson to take
home with this. This iswell with Administrator Jackson’ s authority. She can define used oil,
waste plastics, spent chemicals as waste. Hiding behind a legal argument to do otherwiseisa
very dangerous precedent.

We urge her to recognize that thisis a stark choice; it isin her court, and she can either choose to
let these facilities continue to poison the communities next to them or control them.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Los Angeles Public Hearing Transcript
Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0397
Comment Excerpt Number: 45

Comment: And | am especially concerned about the proposed definition regarding non-
hazardous secondary materials. It’s not what goes into the boiler or incinerator, or what you call
it, or where it comes from that’s important. What comes out of the boiler or incinerator iswhat’s
important. Also, if discarded hazardous secondary materials are processed into alegitimate fuel
or ingredient, we need to ensure that such processing itself doesn’t lead to air pollution. While
it’s possible to minimize the amount of waste that must be disposed of in landfills or reduce our
reliance on fossil fuels by burning what would otherwise be waste, it must only be done if it
doesn’t pollute our air.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.



Commenter Name: Arlington Public Hearing Transcript

Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0396
Comment Excerpt Number: 47

Comment: The solid waste definitions EPA has set has the potential to restrict which types of
biomass may be burned for their carbon-neutral energy value which may be pushed into the
waste stream and consequently within the confines of CISWI standards. This concept defies
logic and simply cannot happen due to the standardized components of processing.

In the non-hazardous secondary materials rule EPA should define these secondary biomass
materials like resonated trim, pulp paper, waste water resduals, and promote their use which
displaces fossil fuels and is consistent with the President’s call for greater renewable fuels.

For example, recycled process residuals must be considered a fuel because they are critical to the
feed stocks for pulp and paper mills. They have inherent heat value. They are intentionally
recovered from the manufacturing process and are processed before being burned.

As defined, RPRs are materials that are removed during the repulping of recovered fiber to
generate fibers which can be used to make new pulp, paper, and paperboard products. The
recovered fibers are obtained through various commercial and residential recycling programs and
are never discarded, given their value.

EPA has long determined that recycled paper is not a solid waste. They are secondary materials
generated on site as part of the manufacturing process. The preparation process for recovered
fibers, removing non-paper components such as inks, which iswhat we do in our processes, is
equivalent to the way trees are processed to remove non-papermaking components such as bark
and ligament. Both processes are used to provide consistent fibers to make products from
common feedstock.

It must be understood that RPRs are secondary materials from recovered fiber repulping process.
They are processed to enhance heating value. They do not materially contribute to excess air
pollutants. They serve a fundamental part of the fuel mix used by pulp and paper mills.
Therefore, RPR should never be considered a solid waste and burned for energy recovery.

EPA’ s assumption that non-hazardous secondary materials that are used as fuels and are
managed outside the control of the generator are solid wastes unless they are processed — unless
they are processed into non-waste fuel productsis patently inaccurate.

This narrow view of recycling is not based on any record showing that non-hazardous materials
that are transferred to other entities are discarded. Case law does not support the sweeping
assumption that any material that leaves the control of the generator is per se solid waste.



The record compiled by EPA for this rulemaking demonstrates that biomass residuals are
legitimately recycled by being burned for energy recovery. The record does not demonstrate any
discard occurring from this practice or any adverse impacts to human health or the environment.

These materials never enter the waste stream and never become part of the waste disposal
problem. Accordingly, it would exceed EPA’s authority to promulgate regulations that would
bring these materials under regulation under the solid waste and RCRA.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Los Angeles Public Hearing Transcript
Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0397
Comment Excerpt Number: 49

Comment: In regardsto the solid waste rule, just to give you alittle bit of background, in our
finishing end operations we sand the panels and in the process generate wood residue, which is
basically wood dust containing small amounts of resin. Utilizing this material on site asafuel in
our boiler, or asthe substitute for our own material, reduces the environmental impact of
disposing of this material in off-site landfills, reduces the greenhouse gas generation associated
with the landfills, and also reduces our fossil fuel demand.

SierraPine supports EPA’s position in the primary proposal as it relates to resonated wood
products -- or I’ m sorry -- yeah, resonated wood residuals. When used as fuels within the control
of the generator, EPA states in the preamble that they have decided to classify these materials as
non-waste. We do not support the statements in the alternative approach that moves wood
residuals into a category of solid waste asthisis a legitimate use of secondary materials; i.e.,
wood residues or sander dust used within the continuous industrial process.

Sander dust does meet the legitimacy criteriain that it is handled as a valuable commodity, has
meaningful heating value, is used in a combustion unit that recovers energy, and it contains
contaminants at levels comparable to those of traditional fuels.

The material is never discarded, and therefore, should not require consideration under the solid
waste regulations. The value of this commodity can be related in terms of the potential cost
avoidance. For example, based on historical sander dust usage at one of our facilities, to replace
sander dust fuel with natural gas fuel, the additional operating costs are estimated to range from
1- to 2.9 million per year.

This does not take into account the costs associated with transportation and disposal of the
sander dust off site. Again, this material has not started and we should not be forced by the



alternative proposals to dispose of this material in a landfill. And it truly does possess significant
value.

In any event, we believe it is important for the final rules for the petition process for granting
non-waste terminations. So again, as | stated earlier, we do not support the aternative approach.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Los Angeles Public Hearing Transcript
Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0397
Comment Excerpt Number: 57

Comment: Burning waste to energy and calling it recycling is extremely misleading.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Arlington Public Hearing Transcript

Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0396
Comment Excerpt Number: 58

Comment: Burning waste of any kind is a very bad practice, and the current proposal allows an
enormous amount of waste burning to go unregulated because it exempts a huge amount of
industrial waste. We believe that the EPA can do better, but we applaud this effort to help us
move to a clean energy future. The EPA has the authority and the obligation to impose the
strictest available standards on anyone burning industrial or other waste.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Arlington Public Hearing Transcript



Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0396
Comment Excerpt Number: 61

Comment: There' s no definition of what back-up fuel is, so they can use back-up fuel for 90
percent of their operations and their primary fuel for 10 percent of their operations. And that’s a
real problem that we believe needs to be corrected.

We're also concerned about biomass and the definition of biomass. It only — that if you’'re going
to use biomass, it would only be clean wood, not treated wood, not lead -— wood with lead in it
and other types of contamination. We believe that there needs to be stronger regulation of these -
— of what’s defined as biomass also.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Arlington Public Hearing Transcript

Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0396
Comment Excerpt Number: 63

Comment: The one piece that is of special concern in the Public Health Community and also the
environmental community is the definition of solid waste. Essentially, for us, we find this a fairly
irresponsible rule and actually illegal.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Los Angeles Public Hearing Transcript
Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0397
Comment Excerpt Number: 66

Comment: We have our legislators and our City Council trying to go up and

change definitions of burning trash. And we know

incineration iswrong and simply going about and trying to give it a new fancy namereally isn't
going to fool anybody. And why are we trying to fool ourselves? Why aren't we trying to do the
best that we can? So we' ve spent alot of time looking at cumulative impacts and helping the



U.S. EPA and Cal/EPA partner together so that we can combine our resources and work directly
with impacted communities looking at solutions. People must understand that once you get
nvolved in a situation like this where you have so many impacts in your community, you really
have to take the time to look for solutions and not just say no to everything, and that’s what

we' ve tried to do in our community.

And the trash burning and the battles that we' ve had going on with this waste energy and just
barely scratching on the surface, you see that their basing these claims on unreliable information.
These facilities in other countries have been shut down. They’re not helping. We don’t need to
create more dioxin. We don’t need to create more chemicals and we certainly don’t need any
industry.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Arlington Public Hearing Transcript

Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0396
Comment Excerpt Number: 69

Comment: | appeared last year to testify on behalf of the Sierra Club on the revisions to the
definition of solid waste. Again, we are please to testify to say although EPA’ s rule for major
source boilers deserves applaud, EPA’ s definition of non-hazardous solid waste is dangerous and
irresponsible.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Los Angeles Public Hearing Transcript
Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0397
Comment Excerpt Number: 70

Comment: The American Lung Association urges the EPA to strengthen the proposed rule for
incinerators and for the definition of solid waste. The definition of solid waste proposed here is
so narrow that any facility could burn practically any substance as solid waste and not have to

follow the requirements, opening a huge loophole that threatens public health. They would also



never have to tell the public what they’re burning or how much they are burning. That’s simply
wrong.

The American Lung Association here today represents the children with asthmain the
communities next door to these facilities. We also speak for the adults on oxygen who cannot be
here to say that we must have air that does not make it harder for them to breathe.

We speak for all whose lives that are threatened by pollution spewing from these boilers and
incinerators. All of us here today and all of those who cannot join us deserve the right to breathe
clean, healthy air. We are counting on the EPA to deliver cleaner, healthier air in every
community.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Arlington Public Hearing Transcript

Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0396
Comment Excerpt Number: 71

Comment: If this proposal is finalized, it will hurt people in communities across the country by
allowing them to be exposed to toxic pollution from uncontrolled waste incinerators and by
depriving them of any way to identify the toxics they’re exposed or hold the polluters
accountable. It will badly damage this Agency’s credibility as a protector of communities.

So, Administrator Jackson, we are hoping that you don't let this issue be obscured by arguments
that are misguided, that it’s well within your authority to bring toxic emissions under control in
these industrial incinerators. We are very, very happy with the way Administrator Jackson is
working on many issues, including Montauk removal, which we work on, including, again, the
review of definition of solid waste from last year.

And we work closely with her -— 1 was just on a cal today with — she came on with the National

Environmental Justice Advisory Commission on the BP oil spill and has dedicated the Agency to
resolve — to work on that issue. So we're hoping that this won't be an aberration, not to protect —
- S0 to protect the communities.

And on behalf of the members of the Sierra Club, we respectfully request that EPA withdraw this
rule, which will significantly weaken the public’s protection from millions of tons of non-
hazardous waste. And we hope you' Il consider seriously how this rule endangers the public and
our environment that would go counter against her environmental justice priority and so we want
to make sure that the — no community is unfairly burdened or endangered.



[Question from Panelist] Y ou’re asking us to withdraw the definition of solid waste?

[Commenter] No, I’m sorry, withdraw the -— what did | say — to the rule. To not finalize the
rule. That’s what | meant.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Los Angeles Public Hearing Transcript
Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0397
Comment Excerpt Number: 72

Comment: Like | said earlier, hopefully you guys have heard these talking points today several
times. But as | understand it, the definition of, you know, waste of -- that’s to be incinerated
doesn't really include, at this point, solid waste. That is, it doesn't included shredded material
like tires and things like that. I’ m not sure if that’s completely correct.

Correct me if I’'m wrong, please, but I'm here to ask that you don’t bow to industry groups
defining tires, for example, plastics, solvents, anything that’s naturally -- you know, like a toxin,
achemical be defined as, you know, anything other than the solid waste that it actualy is.

They produce, you know, toxinsthat are -- that can be fatal. Some of these plants are near
schools, houses, so I’'m just here to hopefully make sure the definition doesn’t stray from the
factsin that these toxins and chemicals are what they are in whatever form they come in. And if
you shred atire, it’s still atire. It’sjust in adifferent form. So, | ask that you don’'t allow
exemptions for on-site burning from like chemical plants. From what | understand, that’s an
opening in the definition aswell. So | ask that that not be an available loophole to chemical
production companies and oil plant -- you know, Chevron, ConocoPhillips. Those, | understand,
are two of the major plants down here that could be -- you know, cause infractions or what |
would consider infractions.

And | ask this because, you know, we al breathe the same air. If you guys have children -- |
don't know where you live, but | plan on having children and getting married soon. And, you
know -- | mean, | can't see this being a viable option for anyone, you know -- and also future
generations especially.

So please just don't allow exemptions for on-site burning. We definitely need that oversight in
the regulation to stand and be firm and be a fair logical definition, not something that’s open to
abuse by companies that would rather not follow any sort of environmental regulations or rules.
And so we just need the definition be revised to include the burning of any toxic material, in any
form, be strictly prohibited.



Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Los Angeles Public Hearing Transcript
Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0397
Comment Excerpt Number: 75

Comment: While the boiler and process heater proposals are a significant step towards clean air,
we are gravely concerned over the proposed solid waste standards. In particular, the allowance of
any industry to burn its own waste as fuel is dangerous and irresponsible. This policy would
promote the burning of hazardous waste such as spent solvents, off-spec plastics and chemicals,
and coal mining wastes, among other items of concern, without any appropriate controls or
monitoring.

This narrow definition of solid waste puts thousands of children, elderly, and sensitive
individuals at risk through industrial incinerators and facilities burning solid waste that are sited
near homes, schools, daycares and health centers. Any facility that acts as an incinerator should
be regulated as such, including appropriate controls and monitoring.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Margaret Jusiel

Commenter Affiliation: Citizen

Document Control Number: EPA-HQ-OAR-2006-0790-0972
Comment Excerpt Number: 1

Comment: I’m sure you' ve received many long letters stating duplicate concerns over the
EPA’ s proposed Solid Waste Definition Rule. Please consider this short note an additional
support against this rule.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.



Commenter Name: Jonathan Fishman

Commenter Affiliation: Citizen

Document Control Number: EPA-HQ-OAR-2006-0790-1228
Comment Excerpt Number: 1

Comment: Please don't accept the proposed Solid Waste Definition Rule. Please, No
Unregulated burning. Industry will adjust.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Fred T Simpson

Commenter Affiliation: Scotch and Gulf Lumber, LLC
Document Control Number: EPA-HQ-OAR-2006-0790-1061.1
Comment Excerpt Number: 4

Comment: EPA should ensure that all forms of biomass are considered fuels rather than wastes.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Houston Public Hearing Transcript

Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0985
Comment Excerpt Number: 4

Comment: Use the non-hazardous secondary materials solid waste definition
rule that backs up the national goals for energy

independence and waste minimization by clearly and

easily qualifying residual materials as fuels.

For Weyerhaeuser and the forest product

industry, it’s important that the residuals such as

resinate, sander dust, and panel trim biomass, and waste

water treatment biomass solids, as well as other

alternative fuelsthat arise in the future are treated

as fuels under these rules.



Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Houston Public Hearing Transcript

Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0985
Comment Excerpt Number: 6

Comment: | am here to comment on the proposed rule regarding Identification of
Non-Hazardous Secondary Materials that are Solid Wastes.
The United States Business Council for

Sustainable Development, or USBCSD, or Business Council
is a network of companies representing 20 major

industrial sectors affiliated with the World Business
Council for Sustainable Development, another 200
companies from around the world that are all seeking to
identify and promote projects and business activities
demonstrating the business case for sustainability for

the triple bottom line that is economic, environment,

and societal values.

One of our most successful projectsin the

United Statesis called By-Product Synergy. By-Product
Synergy isthe matching of under-valued by-products,
transportation, water, energy and other streams from one
facility with potential users at another facility to

create new revenues or savings, and create environmental
and societal benefits. Stated simply, By-Product

Synergy is identifying how a secondary material from one
process can be used as a resource in another process.

The U.S. Business Council started working

on by-products synergy in 1997 with the support US EPA
as a co-funder of the first project in Tampico, Mexico.
Since that initial collaborative project, we have

collected more than a dozen regional synergy products
across North Americaincluding projects in Kansas City,
New Jersey, Puget Sound, Mobile, Alabama, Chicago, Ohio,
Dallas, and Houston. We have projects developing
currently in the east San Francisco Bay, south Boston

and Austin, Texas.

Hundreds of companies along with city and

state governments and regional non- -- nongovernmental



organizations have participated with us in these

projects producing hundreds of synergies that have saved
tens of millions of dollars while significantly cutting
energy, water, air emissions of all kinds, and waste to
landfills. These projects have developed over the past

13 years with strong policy support, and often

significant funding support, from US EPA regional and
headquarters offices. All of thisisto say that U.S.
industries have identified and implemented many
different by-products synergies that provide
environmental benefits, promote energy independence,
preserve natural resources, and save money.

In the Advanced Notice of Proposed

Rulemaking, EPA identified a wide variety of successful
by-product synergies and the environmental benefits they
provide. For example, use of -- of scrap tires or
tire-derived fuel has resulted in a significant decrease

in the number of tires destined for landfill disposal, a
reduction in some types of air emissions, and

elimination of the environmental impact associated with
obtaining raw virgin fuel sources. Used oil burned for
energy recovery results in significantly lower NOx
emissions than fuel oil, and also eliminates the
greenhouse gas emissions associated with upstream
production of fossil fuels. Cutoff of coal fly ashin
cement kiln dust and coal refutes were also identified

in the advantaged notice.

By-Product Synergy projects are becoming a

worldwide phenomenon. The European union has made it a
central element of the sustainability and issues, and in
the United Kingdom, the British government has funded
by-products synergy a national waste management energy
efficiency and climate control program, though being
English they call it industrial semiosis. Thisis

the -- this program has been cited by more than a
hundred members of the English parliament as one of the
most productive and effective government-supported
initiatives underway. Japan, Australia, Portugal, China
and other countries are all pursuing the same kind of
efficiency program.

In the United States, By-Product Synergy

is an essential element of EPA’s stated goals for the
proposed rule as waste management generally include --
including maximizing the usefulness of secondary
materials, reducing wastes, conserving energy, reducing
air emissions, and reducing greenhouse gas emissions.



The business council supports any measure that will
remove unnecessary barriers to and provide greater
incentives for By-Product Synergy projects.
Accordingly, the business council and its

member companies are very interested in the proposed
rules -- rule regarding the identification of
non-hazardous secondary materials that are solid wastes.
We have, however, grave concerns about the proposed rule
because it appears to severely limit effective

by-product synergies, and did so without any
corresponding benefit to human health or the
environment.

In fact, the effect of the rule will

likely be an increase in air emissions, greater use of
virgin natural resources, and increase in energy
consumption, more waste in landfills, more greenhouse
gas emissions, and increase administrative burden on
EPA, and increased costs for the regulated community.
The business council believesthat the

proposed rules focus on whether a non-hazardous
secondary material fuel remains in possession of the
generator to not be a necessary or determining factor in
whether a secondary material is awaste. The council
believes that the framework set forth in the advanced
notice of proposed rulemaking properly places the focus
on the beneficial use of the secondary material.

For reasons not clearly or adequately set

forth in the proposed rule, EPA abandoned the reasonable
approach in the advanced notice, an approached that
would have promoted by-product synergies while remaining
protective of human health and the environment. We're
still -- in addition to the making of -- making use of
current by-product synergies either impossible or
prohibitively burdensome, complicated or expensive, the
regulatory hurdles in the proposed rule will likely
discourage research and collaboration, as well as
innovation into additional by-product synergies and
supporting technologies.

The business council would submit written

comments with additional datathat explain our concerns
in greater detail and includes specific examples.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has



submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Houston Public Hearing Transcript

Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0985
Comment Excerpt Number: 8

Comment: There should be a better delineation of definitions of boilers and incineratorsto
ensure that facilities are clear on exactly what isa

boiler and what is an incinerator. As well, we believe

that the definition of solid waste istoo lenient.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Houston Public Hearing Transcript

Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0985
Comment Excerpt Number: 17

Comment: We do however want to voice opposition to
your proposed definition of solid waste, and many of our
staff members will speak to that, as well. Allowing
hazardous and toxic materials to be put into industrial
boilers and incinerators under the guide of solid waste
or fuel would do the opposite of the other proposed
emissions limits. It would put more toxic materials

into our air in Texas and throughout the country.

I’ ve been working with Texas Campaign for

the Environment for about eight years, so this EPA
administration, by far and away, has been the strongest,
the most protected of public health standards and air
standards and water standards. Decision after decision,
ruling after ruling, I’ ve seen the EPA take stepsin the
past year and a half that are just good news after news.
Thisisreally the first time that I've

come to an EPA to say that that proposal isabad idea,
so I'm -- and in our organization is very actually
shocked, frankly, that -- that you propose to define
toxics materials as solid waste and fuel in industrial



boilers. The EPA can definitely do better than that.
The EPA has done better over the year and a half. |
know, in seeing the decisions that you’ ve made
previously, that the EPA can come up with a better
definition of solid waste, that’s more protective of
public health.

That’sreally what our staff members will

testify today. | doubt that all of uswill take our
whole six minutes and give you alot of technical
details. But for us, thisis avery simple matter of
air quality in Houston and throughout the country, and
we can't just define something if it’stoxic material
and hazardous material and will poison our air. We
can't just define it as okay, and fuel, and allow it to
be burned.

| know it’s a cost issue for industry, and

they’ I argue costs until they’ re blue in the face, but
it costs us, too, if that stuff endsup in the air.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Houston Public Hearing Transcript

Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0985
Comment Excerpt Number: 18

Comment: When loopholes are allowed to happen where you
can't burn an entire tire in a boiler for energy, but

you can chip it up and burn it asif that’s alot of
change for the use of these tiresto burn it for energy.

| -- 1 don't see-- | don’'t seethelogic. | don't see

the logic in allowing that chipped up tire to be burned
for energy, and so | very much -- if the industry has to
spend a little bit more money to burn clean things or to
protect the air quality and allow -- you know, the
number one reason my kids miss school these days is
asthma. Y ou know, it’s completely preventable. And so
we very much need to do as much as we can do for the
people that can't do anything for themselves, especially
folks right around these facilities.

And so | just -- I'm putting my -- my



faith in you guys that you're gonna do what | can't, and
that’ s to regulate the big industries, so please protect
the air.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Houston Public Hearing Transcript

Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0985
Comment Excerpt Number: 19

Comment: Allowing these loopholes to remain in the legislation, you know, to
burn toxic waste in industrial boilers, that -- | feel

like that really undermines the small sacrifices that we

all make every day to improve the planet. So yeah, |

definitely want to encourage you to remove those

loopholes and, you know, hold industry accountable even

if they have to pay alittle bit more money.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Houston Public Hearing Transcript

Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0985
Comment Excerpt Number: 45

Comment: Our concern with the proposed rule is that

it may severely limit the use of our industry to use
aternative fuels in producing Portland cement, which is
anecessary material in the construction of
infrastructure of buildings, homes, roads in the United
States. I'd like to focus on one particular aspect of
alternative fuels, and that is scrap tires. Scrap tires

are amajor problem in this country, especially in Texas
along border areas, and really in the entire world.

There are about 300 million scrap tires produced or



really discarded in the United States every year. About
60 million of those scrap tires are burned in cement
kilns as alternative fuels. That’s 20 percent of the
supply of scrapped tires that are used as aternative
fuels.

Now, what’s the benefit of doing that?

Well, first of all, ascrap tire has about 33 --

actually about 25 percent more BTU value, ton-per-kiln,
than aton of coal, and about the same BTU value as oil
on a pound-for-pound basis. Inthe U.S,, there were
about 12.6 hillion -- I'm sorry -- 12.6 trillion BTUs of
energy generated in the cement industry through the use
of scrap tires. Now, this avoids the use of other

fuels, virgin fossil fuels such as coal or oil or other
materials. In all about 3.6 percent of the energy that
isused -- not electrical energy -- but isused to
produce Portland cement was done by scrap tires.
About 48 of the 113 or so cement plantsin

the United States are licensed to use scrap tires, and

in Texas eight of ten plants can use scrap tires. Scrap
tiresare -- are agood fuel. They limit the amount of
tires that are ultimately disposed of in landfills, and

of course scrap tires placed in alandfill, it’s-- it’s
there pretty much forever, and it attracts bugs and
insects and disease, rodents. The emissions that result
from the use of scrap tires are actually, and in most
cases, reduced from a cement plant that burns scrap
tires.

For instance, the dioxin and furan levels

that come out of a cement plant, which are generally
very small to begin with, are one-third of those --

in-- in aplant to uses scrap tires, the dioxin/furan
levels are about one-third of those as a plant that does
not use scrapped tires, and thisisto a gatistically
significantly level. NOx emissions are also significant
to reduce. Particulates are about 35 percent reduced,
although particulates are very, very small to begin
with, and that is not a gatistically significant

number. Additionally, SO« and metals emissions are
reduced.

Carbon monoxide and total hydrocarbons are

slightly increased through the use of scrapped tires,
but not to a statistically significant level. The --

the rulesthat EPA is-- are proposing for the
identification of non-hazardous secondary materials that
are solid waste, we're really concerned that this would



compromise the ability for responsible industries such
as the Portland cement industry that officially utilize
these wastes in uses such as fuel that would -- that
would otherwise, if the wastes were not used, compromise
environmental quality.

And I’d like to end with a note from the

TCBQ. Thisisaquote from one of their publications
and -- and it was a publication on the problem with
scrapped tires within the State of Texas, and they said
that cement kilns, when burning tires at a high heat,
which cement kilns always do, and using pollution
controls, which again, cement plants always do, do not
compromise air quality.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Houston Public Hearing Transcript

Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0985
Comment Excerpt Number: 47

Comment: These benefits, | think, can be

negated by standards that will allow for local area
plants to burn local waste, whether it be tires or other
products on hand. Thiswill be -- to increase local
pollution for Houston; especially, thisisabig deal.

We have -- the number one excuse for students missing
school is asthmarelated. If we increase air emissions
from plantsthat are burning local waste, this will not
decrease, but increase.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Houston Public Hearing Transcript
Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0985



Comment Excerpt Number: 56

Comment: The proposition to deregulate what the
industry can burn in its incineratorsis not only a
horrible idea. | believe it’ s ignoring all Houstonians
rightsto clean air. The EPA has been doing an amazing
job for Houston in the past years, so it did agreat job
raising the ozone standards, and | greatly appreciate

it. | greatly appreciate it. Don’t take this massive

step backwards.

The EPA, as| look a them, they're

supposed to look after the people and not the industry.
Your job isto look after the Americans, not -- you
know, the -- the industry, who technically can vote --
I’m not gonna get started on that. But by adopting this
rule, you're allowing the industry to pump millions of
pounds of dioxin and other chemicals into the local air.
Dioxinisasingle -- it's the single worst human
carcinogen known to man, and its main cause is
incinerators. | can’t really spell it out any clearer

than that. You're literally pumping the number one
worst chemical for human health into our air by allowing
this to happen.

So | ask you -- no, | implore you not to

let this happen. | really -- | just want you to ask
yourself, what | would | want in my community. | know
you guys know the answer to that question, so don’t
trash us. Don't trash our lungs. Houston, | love this
city, but the pollution has made it to the point to
where| -- | feel that | cannot exist in this city. Do

it for us.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Houston Public Hearing Transcript

Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0985
Comment Excerpt Number: 63

Comment: The solid waste definitions EPA set have the potential
to seriously restrict which types of biomass may be



burned for their carbon-neutral energy and which may be
pushed into the waste stream. I1n the Non-Hazardous
Secondary Materials rule, EPA should define these
secondary biomass materials like urban wood and
wastewater residuals as fuels and promote their use
which displaces fossil fuels and is consistent with the
country’s call for greater use of renewable fuels.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Houston Public Hearing Transcript

Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0985
Comment Excerpt Number: 69

Comment: What doesn’'t make sense is your

definition, or the proposed definition, of "solid

waste." Let me see here. By having these, you know,
shredded tires, spent solvents, spent chemicals, and
plastics, by having them -- you know, by having the --
gosh, I’'m nervous -- having the definition of "solid
waste" narrowed would allow for them to burn these
materials in order to produce their own fuel with
absolutely no regulation, without absolutely no
obligation to report or identify the toxins that they’re
putting in our air that we breathe daily. To me, this
doesn’'t make any sense. | don’'t understand how that is
protecting human health.

Maybe -- | mean, I’'m not a scientist, but

to me, common sense would say that having -- making the
guidelines -- or the definition of solid waste more

strict to where they can’t burn these items which are
known to release mercury, lead, formaldehyde -- there’s
more on here that | can’t find -- benzine, dioxins. |

mean, you guys -- we all the know how awful that is. It
causes mutations, cancer, asthma, and that’s among a few
of the awful health conditions that it would cause.

And in order -- | mean, if this happens

where you would narrow the definition of solid waste and
allow them to burn these spent chemicals, solvents,
plastics, rubber as fuel, goes unregulated and without



the community being able to know, | don’'t understand how
that correlates with the Environmental Protection
Agency’ s mission statement.

We definitely want -- we want zero

tolerance, not zero protection. Industry has been

getting away with murder for -- practically murder for a
very long time, and | think we should have -- actudly,

| know we should have a definite separation of the
Environmental Protection Agency and loving industry.
Jobs are not to love industry; it’sto protect human
health, water, air, and land quality. It’s not to

cradle poor industry that makes massive profits every
year; it’s not -- it’s not to baby them and say, oh,

okay, well, you don’'t want to fork over billions of
dollarsin order have these things regulated. That
doesn’'t make sense. Like how the gentlemen before us,
which I’m sure hard working men, they highlighted that
their property taxes that they pay goes to benefit
schools.

What benefit doesit do if the toxins that

they’ re pumping out of their factories are harming
childrens’ health? Y ou guys know that children are the
most susceptible to these toxins that are being emitted
into the air, so | mean, | would really like to

definitely pressto please do what the Environmental
Protection Agency was formed to do, which is to protect
our public health and our water and our air; not to baby
corporations and to let them get away with putting awful
chemicalsinto our air.

And so yeah, in anutshell, | want to

thank you for making the first steps. Again, thank you.
However, please don’t take two steps backwards by not
strictly defining solid waste. It doesn’'t make any

sense.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Houston Public Hearing Transcript

Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0985

Comment Excerpt Number: 71



Comment: So with all of this progress of eliminating the toxic
junk that we breathe, and ozone and the smog, taking --
taking a step backwards is taking a dangerous risk for
our economy and our human health, and | think that we
can all agree on that.

The way that we define solid waste when it

isused for industrial facilities that use process

heaters and broilers, is -- it's crucial to the lives of
thousands, and it’s so funny how such a small definition
can make or break the lives of thousands of people every
year that breathe the air we have here in the City of
Houston.

But again, it’s important that we are not

taking the step backwards into that wrong direction, but
we are moving forward. So, yeah, Scarlet, again, it
doesn’'t make any sense. Solid waste that -- shredded
tires, spent chemicals, spent solvents, coal mining
waste, used motor oil, and other kinds of toxic waste.
It's -- it’s -- that sounds more like industrial toxic
carcinogens, things that cause cancer, asthma, autism,
mutations, lung disease, all of which of these things
have been gradually multiplying within the past few
decades.

Last week, my grandfather died of lung

cancer and never smoked aday in hislife, you know, the
close -- like the closest personin my life that has

passed away. And I’ m supposed to be lucky for that, you
know, I'm lucky that | even have grandparents. And
again, let’s not take a step backwards on defining solid
waste. It’s industrial waste. It causes cancer.

People die from it every year, and people in this room,
we could all die from these things, as well.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Houston Public Hearing Transcript

Commenter Affiliation: Seetranscript for detailed list of commenters

Document Control Number: EPA-HQ-OAR-2006-0790-0985
Comment Excerpt Number: 73



Comment: Raising the air quality standards and then
providing aloophole for industry facilities to put
whatever they want into the air is just an ironic thing
for the Environmental Protection Agency to do. Thisis
agreat chance to show off some of the innovative
leadership, not bow down to mindless corporate greed.
So yeah, saving corporations money is aterrible excuse
to put the public’s health at risk. Even worsg, thisis

all industries taking no responsibility, be completely
unregulated, and do whatever they want to our air. It
isy all’sjob to keep this exact situation from
happening.

By making them unaccountable, you're

directly making yourselves accountable. Is it somehow
okay that at least 1,900 people will die every year
because of your proposed loophole? Oh, yeah it is
because you're saving industries money. | grew up in
Baytown, Texas surrounded by refineries. The landscape
was pretty bleak, but at least there was some pollution
regulation. What | mean by that is, the sky was pink at
night and the air smelled like absolute crap only
sometimes. | can’'t imagine living in atown like that.
My home town is the nearby industrial facilities had
absolutely no regulation. I’ll have lead and mercury,
benzine, dioxins, and formaldehyde for breakfast. Why
don’t you throw in some severe asthma and cancer with
that, too. Sorry if it’s offensive, but it’sthe truth
whether or not it’s hard to swallow.

What I’ m getting at, isthat you're all in

the position to do everything you can to stop these
terrible things, so you need to do everything you can to
stop them. Y ou know, instead, you' re proposing to allow
facilities to burn waste in uncontrolled and unmonitored
facilities. I'm pretty sure if you and your children

lived in Baytown, Houston, or any similar area, you
wouldn’'t even consider this ludicrous definition of
solid waste to be acceptable.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Houston Public Hearing Transcript



Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0985
Comment Excerpt Number: 75

Comment: Toxic waste is still toxic waste regardless of what you do with it.
The molecules that cause cancer and asthma, they don't

care why they’re being burned. That doesn’t make them

any less dangerous or any less likely to cause cancer or

asthma or birth defects. It doesn’t -- you know, it

doesn't make it safer or cleaner when you burn these

things; it just changes them. It putsthem into the

air, it doesn't -- yeah, it doesn't make them safer.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Houston Public Hearing Transcript

Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0985
Comment Excerpt Number: 83

Comment: Specifically, the American Lung Association urgesthe
Environmental Protection Agency to strengthen the
proposed ruleless for incinerators, and for the -- to
narrow the definition of solid waste, which opens the
huge loophole that threatens public health.

We urge the EPA not to allow industry to

burn waste in uncontrolled and unmonitored facilities.
On behalf of children of developing lungs, kids
suffering from asthma in our communities next door to
these facilities, and adults whose health is so
compromised they can’t be here to speak.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Houston Public Hearing Transcript
Commenter Affiliation: Seetranscript for detailed list of commenters



Document Control Number: EPA-HQ-OAR-2006-0790-0985
Comment Excerpt Number: 85

Comment: I'd like to provide a very brief background of the state tire program in Oklahoma.
The Oklahoma Waste Tire Recycling Act originally came
into effect July 1st of 1989. The state legislature

declared it a policy of the state to, quote, "Encourage
recycling of used tires," end quote. Asintended by the
act, in the past ten years alone, Oklahoma has

remediated approximately 280 illegal tire dumps removing
almost 550,000 used tires. Initially, illegal tire

dumps were very large. Asthe tire program has matured
in the state, illegal tire dumps have become smaller
because Oklahoma has more viable outlets for these used
tires.

Annually, approximately 3.3 million used

tires are processed and/or recycled in Oklahoma. The

use of tires as atire-derived fuel in cement kilns has

led to alarge percentage of used tires being processed,
recycled and/or reused annually. Currently, cement

kilns in Oklahoma account for approximately

1.85 million, which is almost 56 percent of Oklahoma's
3.3 million used tires annually.

Asaresult, the ODEQ requests that EPA

leaves the use of whole tires and/or shredded tires as

an attractive option for the cement kilns. Without

cement kilns, Oklahoma could not recycle and reuse such
alarge number of used tires on an annual basis.

Without cement kilns, the number of illegal tire dumps
would grow exponentially. Further, changing the
definition of solid waste to include used tires that

have been discarded; and used tires that have been
discarded to be processed, with steel belting removed,
would be disastrous in Oklahoma’ stire program.

Over the years, various technical reports,

some published by EPA, have supported the use of whole
or shredded tires as TDF in cement kilns.

Throughout the rulemaking process, the EPA

IS appearing consistent regarding the combustion of used
tires and cement kilns. The advance notice of the
proposed rulemaking appeared to support the use of TDF
in cement kilns. The preamble to the notice of proposed
rulemaking appeared the same, though the text has
changed and there are some inconsistencies.

EPA is not provided -- EPA is not provided

an explanation of this change and/or any basis for the



change other than relying on the definition of discarded
tiresonly. The ODEQ believes an exemption should be
provided for sate tire programs already in existence.
Such an exemption would be straightforward and clear --
for such an exemption should be straightforward and
clear. Such an exemption should be without alot red
tape and/or the petition process that’s been identified

as an alternative. Statetire programs currently in
existence should be grandfather into the rulemaking
process. These programs have proven effective -- to be
effective. Further the use of whole and/or shredded
tires as a TDF should be encouraged by EPA, not
discouraged or prohibited. The use of one ton of whole
or shredded tires in cement kilns is the equivalent of
1.25 tons of coa combustion.

Further, when whole tires are combusted in

cement Kilns, the stedl belting becomes a component of
clinker replacing some or al of the iron required by

the manufacturing process. Dealing with discarded tires
and the force processing of whole tires only increases
energy use across the board. If EPA disallowsthe
combustion of whole or shredded tires in cement kilns
merely because they were discarded, extra energy will
not only be required in the processing of the whole
tires, but also in the removal of the steel belts from
used tires.

Even further, if crumb rubber is combusted

in cement kilns, the iron component has to be
reintroduced back into the kilns separately. Why
require the removal of steel beltsif they can be
advantageous. How is that beneficial? The combustion
of whole and/or shredded tires as TDF and cement kilns
saves energy. The combustion of whole and/or shredded
tiresis economically feasible. If the recycling or

reuse of tiresas a TDF is prohibited as a result of

this rulemaking, what is Oklahomato do with their used
tires? There is no benefit to the environment when
illegal tire dumps increase exponentially and/or
monofill landfills are required because they have to be
created, as aresult of the lack of use or beneficial

use of the used tires.

With an increase of illegal tire dumps,

there' s also an increase of risk of fires, there’salso

an increase of diseased vectors. There's no benefit to
EPA when it pushes the retirement of additional energy
and the processing of the used tires when the whole or



shredded tire can be used without the processing. A
review of the notice of public rulemaking appears to
indicate EPA is pushing for increased use of coal and
cement kilns.

EPA should be pushing for the use of

alternative fuels that provide for recycling and reuse
of used tires. Why disallow or hinder statetire
programs that are currently working? State tire
programs provide both environmental and economic
benefits. Currently, effective statetire programs
should be grandfathered and the state tire programs
should be encouraged, not encumbered.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Houston Public Hearing Transcript

Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0985
Comment Excerpt Number: 87

Comment: The EPA needsto be clear that tire-derived fuel is afuel and not awaste. Defining
the classification of TDF based on wire content is

arbitrary and does not relate to environmental impact.

Our vendors that supply TDF as aboiler fuel are not

able to meet the "relatively wire-free requirement.” If

TDF is considered a waste and not a fuel, we will

potentially cease to use and replace about a 100,000

plustons per year of TDF with coal a a significantly

higher cost.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Houston Public Hearing Transcript

Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0985
Comment Excerpt Number: 92



Comment: | am here today to provide testimony on the proposed rule
defining what non-hazardous secondary materials are
solid wastes for purposes of regulation under Section
129 of the Clean Air Act. The proposed rule is
important to ACC’s Plastics Division because the
plastics industry has arobust and long-standing
commitment to supporting efforts to address end-of-life
issues for plastics, and notably, we also promote the
recycling of plastics as a valuable fuel source. We
strongly support the use of non-hazardous secondary
materials as fuel as a means to conserve resources and
promote greater diversity of fuel sources.

For today’ s hearing, we would like to make

three key points. First, plastics have avery high

inherent fuel value. The BTU of plasticsis higher than
coal, which means that plastics that cannot be
mechanically recycled should be used as fuel rather than
being landfilled.

Second, markets are emerging which assess

value to plastics as fuel source. Even in this

difficult economic climate, we're seeing innovation and
growth in conversion technologies that can take
hard-to-recycle plastics and/or municipal solid waste
and convert these to different forms of energy. Some
technologies are converting municipal solid wasteto a
gas, others are converting plastics to a synthetic crude
oil, and some existing companies are blending
postconsumer plastics with biomass materials and using
this fuel to displace coal and petroleum coke in cement
kilns. In adraft report dated October 2008, for the

EPA titled "Trends in Beneficial Use of Alternative
Fuels and Raw Materials' for the Cement Sector, the use
of plastics-based fuels are mentioned as promising
alternativesto coal.

And third, the regulatory structure should

not unduly burden the ability of the industry to look to
plastics as an appropriate source of fuel.

ACC has been highly successful launching

multiple programs to reuse and recycle plastics. We
fully support EPA’s general solid waste hierarchy or
reduce, reuse, recycle, and energy recovery. Landfill
disposition should be a last resort. Asthe U.S. EPA
looks to identify which non-hazardous materials should
be considered solid waste and which would be considered
fuel, we support aregulatory regime that would not harm



the fledgling industry of producing fuels containing
secondary plastics.

We see very strong benefits to expanding

the recovery of energy beyond traditional
waste-to-energy facilities and cement kilns, and
ensuring that regulations are not so overly tightened

that refuse derived fuels containing postconsumer
plastics cannot remain a viable option for recovery
energy at industrial and commercial boilers. Asthis
nation rises to meet President Obama' s challenge of
becoming more energy independent, combating climate
change, and promoting a more sustainable planet, we must
not curtail potential markets for fuels that will
simultaneously reduce the amount of valuable secondary
materials going to this nation’s landfills.

We have invested heavily in expanding

recycling, but we are here today to satethat it is

critical that we continue to support sound regulatory
policy that doesn't stifle innovation and energy
independence.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Houston Public Hearing Transcript

Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0985
Comment Excerpt Number: 95

Comment: Although EPA’s rule for major source
boilers deserves applause, EPA’ s definition of
non-hazardous solid waste is dangerous and
irresponsible. By defining industrial wastes as
"fuels," the proposal will alow all but afew
facilities to burn spent chemicals, spent solvents,
scrap plastic, industrial sludge, coal mining waste,
used motor oil and other wastes in boilers and process
heaters with no obligation to control or monitor their
toxic pollution, and no obligation to report the
identity and quality of their toxic emissionsto EPA,
state permitting authorities, or the public.

EPA’ s proposal claimsthisresult is



acquired by law. That claim isfalse. Lisa Jackson,

you have the authority to bring the toxic emissions from
these industry incinerators under control. Please do

not allow industrial facilitiesto burn their waste in
uncontrolled and unmonitored facilities. It exposes us
to toxic pollution and deprives us of the right to know
what pollutioniis.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Houston Public Hearing Transcript

Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0985
Comment Excerpt Number: 98

Comment: I’'m not a scientist or an engineer, but, you know, | know that a
discarded tire on the side of the road is trash and not

fuel. There are other ways -- |’ ve seen other ways that

tires and other type of materials can be recycled into

other more useful materials, not necessarily have to be

burned. | -- | do realize something has to be done with

them, but they don’t necessarily have to be burned.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Houston Public Hearing Transcript

Commenter Affiliation: Seetranscript for detailed list of commenters
Document Control Number: EPA-HQ-OAR-2006-0790-0985
Comment Excerpt Number: 103

Comment: We believe that EPA’s definition of non-hazardous solid waste is woefully negligent.
By defining industrial waste as fuel, the proposal will allow all but afew facilities to burn spent
chemicals, spent solvents, scrap plastics, industrial sludges, coal mining waste, used motor ail,
and other wastes and boilers and process heaters with no obligation to control or monitor their
toxic pollution, and no obligation to report the identity or quality of their toxic emissions to EPA,
state permitting authorities, or the public. Burning solid waste, shredded tires, scrap plastics, and



spent solvents can produce high levels of toxic air pollution including lead, mercury, benzine,
dioxins and formaldehyde. This leaves many communities at risk from the severe adverse health
effects that expose -- that exposure to toxic emissions can cause.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Julie Wainwright

Commenter Affiliation: Citizen

Document Control Number: EPA-HQ-OAR-2006-0790-1112
Comment Excerpt Number: 1

Comment: | am very concerned about the rising levels of pollution in all areas of our lives,
especially air pollution. | recently learned that our neighborhood in Portland, OR., across the
street from Grant High School, isin the 17th percentile for polluted air related to nearby
industry. A study done by USA today using an EPA model ranked the air quality for schools
across the United States. This model did not include the pollution from nearby freeway traffic so
our air quality is even worse than the study would indicate. Thisis a nice neighborhood, so it was
quite a surprise to read the study’ s results.

Now to hear that the EPA is proposing to loosen laws to allow plastic to be burned, seems
completely misguided and really angers me. Please do your job to improve air quality, protect
individuals and keep pollution of all kinds from contributing to our nation’s rising health care
costs.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: John M. Cullen

Commenter Affiliation: Masco Corporation

Document Control Number: EPA-HQ-OAR-2006-0790-1471.1
Comment Excerpt Number: 2

Comment: All of our boiler operations are permitted by either the State or local regulators and
we believe that none

of the wood fuels used by our operations are solid wastes. The wood burned in our boilersisa
dry, high Btu fuel. The resonated wood fuels used in our boilers are not "discarded" in normal
operations but rather they are wood products generated from the manufacturing of cabinetry
which are then used as fuel in our factories or are sold to other manufacturers as fuel. Resinated



fuels should be treated like any other traditional fuel and not be subject to further regulatory
requirements.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Nathan McClure

Commenter Affiliation: Georgia Forestry Commission
Document Control Number: EPA-HQ-OAR-2006-0790-1287
Comment Excerpt Number: 2

Comment: Studies conducted by the National Renewal Energies Laboratory [Footnote: Spath, P.
and Mann, M.; Biomass Power and Conventional Fossil Systems with and without CO,
Sequestration — Comparing the Energy Balance, Greenhouse Gas Emissions, and Economics;
National Renewable Energies Lab; 2004] have shown that wood diverted from waste streams
into biomass-to-electricity direct-fired systems reduce greenhouse gas warming potential by
148% over coa-fired systems. While not usually landfilled, logging residues are left in the field
to decay and release greenhouse gas emissions. EPA is proposing that all solid fuels be classified
as solid waste. We do not agree that woody biomass from forest product manufacturing
byproducts and logging residues should be classified as solid waste. However; if EPA concludes
that wood biomass from mill byproducts and logging residues are in fact “solid waste”, then the
logic of this proposal would also demand that al wood residues including logging residues
should be considered the same as wood waste diverted from landfills, as listed in the NREL
studies, when performing analysis for greenhouse gas impacts.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Allan Muller

Commenter Affiliation: Green Deleware

Document Control Number: EPA-HQ-OAR-2006-0790-1104
Comment Excerpt Number: 2

Comment: Action by the EPA is urgently needed to establish broad definitions of "solid waste"
to include crop residues, "wood waste" including residues from timber harvesting, etc. Burners
must not be allowed to escape significant regulation as "area sources’.



Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Jim Hickman

Commenter Affiliation: Langdale Forest Product Company
Document Control Number: EPA-HQ-OAR-2006-0790-1379.1
Comment Excerpt Number: 8

Comment: EPA should ensure that all forms of biomass are considered fuels, not wastes.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Susan Parker Bodine

Commenter Affiliation: Used Oil Management Association, UOMA
Document Control Number: EPA-HQ-OAR-2006-0790-1972.2
Comment Excerpt Number: 1

Comment: The Used Oil Management Association (UOMA) submits the following comments
on the Environmental Protection Agency’s (EPA’s) Identification of Non-Hazardous Secondary
Materials That Are Solid Wastes, Notice of Proposed Rulemaking, 75 Fed. Reg. 31844 (Jun. 4,
2010) (hereinafter NHSM NPRM).

UOMA is atrade association representing the manufacturers of used oil-fired heaters and small
boilers that operate in accordance with the standards set forth at 40 C.F.R. 279.23. These
products are designed to safely combust used oil in accordance with EPA’s Used Oil
Management Standards at 40 CFR Part 279. UOMA strongly believes that the used oil that fuels
the units they manufacture is not a solid waste.

First, used oil, whether on- or off-specification, is atraditional fuel with along history of being
managed as a valuable fuel product.

Second, Congress, in section 3014 of the Resource Conservation and Recovery Act (RCRA), did
not classify used oil as a waste material and instead established a separate regulatory program for
used oil. Asdiscussed below, under the Used Oil Management Standards, to prevent the
environmental harm that can result from the improper disposal of used oil, EPA has created a
regulatory structure that appropriately minimizes the regulatory burdens on persons who use
used oil as fuel in space heaters and small boilers that is self-generated or collected from
households that change their own oil (do-it-your selfers or DIY ers), while protecting human



health and the environment. If EPA erroneously concludes that used oil is a solid waste when
used as a fuel then the careful regulatory structure established under section 3014 of the RCRA
will be upset, the incentives for collecting used oil established under these regulations will be
eroded, and improper disposal of used oil will likely increase. In fact, as discussed below,
UOMA believes that any action by EPA to regulate used oil in a manner that discourages
utilizing used oil for energy recovery will be environmentally harmful and a violation of section
3014 of the Resource Conservation and Recovery Act (RCRA), which statesthat: “The
Administrator shall ensure that such regulations do not discourage the recovery or recycling of
used oil, consistent with the protection of human health and the environment.” 42 U.S.C.
6935(a).

To ensure that used oil is not improperly classified as awaste, EPA must make changesto its
proposed regulations. UOMA requests EPA to specifically identify all used oil as a traditional
fuel in an Appendix to its new Part 241 regulations. In addition, to clarify the status of both
traditional fuels and used oil, UOMA requests EPA to amend the definition of “secondary
material” at proposed 40 C.F.R. 241.2 to add the following sentence: “The term secondary
material does not include any material that is atraditional fuel or any used oil that is being
managed in accordance with 40 C.F.R. Part 279.” To support these proposals, we first provide
background information on the space heater industry, its customers, and the oil they burn.
Second, we describe the statutory and regulatory framework that governsthis industry. Third, we
review the regulations, case law, and precedents governing the definition of solid waste under
RCRA and conclude that used oil is not a solid waste. Finally, we describe the adverse
environmental and economic consequences that would flow if EPA were to inappropriately
regulate used oil as a waste under RCRA.

|. Space Heater Industry and Customers
UOMA members

UOMA members fall under NAICS code 3334. The Small Business Administration considers
companies in this NAICS code to be small businesses if they have 500 employees or fewer
(333414) or 750 employees or fewer (333415). 13 C.F.R. 121.201 All UOMA members are
small businesses.

Space Heaters and Small Boilers

UOMA members manufacture space heaters and small boilers that are designed to meet the
requirements of 40 C.F.R. 279.23. These units have a maximum capacity of not more than 0.5
million Btu per hour and are vented to the ambient air. Persons who generate their own used oil
and/or who accept used oil from household DIY oil changers may utilize this used oil as fuel in
these units with no obligation to test the oil or keep recordsto prove that the oil ison-
specification.

These units are small and self-contained. Oil is stored in atank adjacent to the unit and is
pumped to the space heater or small boiler. Modern used oil heaters offer significant design
improvements over models of the early 1980s. Early used oil heater technology used a



vaporization process which necessitated a burner pan at the bottom of the combustion chamber to
collect the oil. Today’ s used oil heaters use an atomization process, relying on pressured air that
forces fuel through a small nozzle and atomizes it into tiny droplets. The droplets are ignited
electronically by a pair of electrodes. The oil is preheated, so that ignition can occur the moment
the thermostat calls for heat, and the unit can be cycled on and off as required. All of the units
are equipped with such features as flame-out sensors, fuel shutoffs and combustion chamber
temperature controls. UOMA members endorse and use the Underwriters Laboratories rating for
standards and testing methods. Used oil heaters are subject to UL 296A.

UOMA customers

UOMA customers typically are small businesses. UOMA sells oil-fired space heaters and small
boilersto entities that service automobiles, trucks, and heavy equipment. These entities include
automotive and motorcycle dealers that service new and used vehicles, general automobile repair
facilities, the “quick lube” oil change industry, automotive recycling facilities, the construction
industry (including road construction, building construction, and demolition companies),
excavating contractors, landscaping contractors, logging contractors, marinas, bus transportation
companies, and farmers. Our customers also include governmental entities including transit
authorities; federal, state, and local operators of government-owned fleets, and the United States
military. These customers generate their own used oil. Some UOMA customers, particularly
those in the automotive service industry, also accept used oil from do-it-your-selfers who bring
the oil they have drained from their vehiclesto a service station or other maintenance facility.

Usage information

This industry has recorded U.S. sales of approximately 143,000 used oil-fired space heaters and
small boilers since 1992. Assuming 70% of those units remain in operation, we estimate that
there are currently approximately 100,100 units in operation in the U.S.1 Citing a Department of
Energy (DOE) study, EPA’s Used Oil Materials Characterization Paper says that 780 million
gallons of used oil is used as fuel and 14 percent of that is used in space heaters. Based on those
numbers, 109.2 million gallons of used oil are used in space heaters and small boilers annually.
UOMA notesthat the DOE report relied upon actually says 113,000,000 gallons of used oil is
used in space heaters and small boilers and the basis for that datais a 1996 study by the
American Petroleum Institute.2 Based on the number of units UOMA believes are in operation,
the volume of used oil utilized by space heaters and small boilers and small boilers may be
higher than 113,000,000 annually, but we use that number in our discussion of the environmental
and economic impacts, below.

The majority of that usage isin rural areas. One UOMA member conducted an analysis of its
sales data for the last 16 years. These data demonstrated that customers who purchase used
oilfired heaters are typically located outside of urban areas. Only 2% of this company’s sales
during this time period were to customers in major metropolitan areas.

Used oil characteristics



With these comments UOMA is submitting datato EPA analyzing samples of used oil collected
from 55 UOMA customers in 2010. See URS Corp., Comparison of Used Oil Combusted in
Space Heater and Small Boilers that Comply with the Used Oil Management Standards (Part 279
Rules), July 28, 2010 (hereinafter URS Analysis) (Attachment 1). These data demonstrate that
the oil from all but two of these samples meets the used oil specification found at 40 C.F.R.
279.11. Asdiscussed in the attached URS Analysis, we believe that the two off-specification
samples are outliers that can be explained. See URS Analysis, at 1-2. Based on these data and
based on the knowledge and decades of experience of UOMA members with the characteristics
of oil that our units are designed to burn,3 we conclude that the vast majority of oil used by our
customers is on-specification. Data analyzing samples of used oil from businesses in Ontario,
Canada, provide further support. Of 230 samples collected in Ontario between 2005 and 2009,
only four (1.7%) are off-specification. Specifically, four samples showed arsenic levels at 6.6,
5.1, 6.7, and 5.6 ug/g. See, Composite Analysis of Used Qil in Ontario, Canada, by Business
Type. (Attachment 2).

1 UOMA notesthat DOE has reported that the American Petroleum Institute estimates that there
are 75,000 space heatersin use in garages. See DOE, Used Oil Re-refining Study to Address
Energy Policy Act of 2005 Section 1838, at 9-4 (hereinafter DOE Study). However, as discussed
above, UOMA customers include facilities other than garages.

2 See DOE Study, at 5-2.

3 UOMA manufactured used oil heaterstypically are designed to use crankcase oil, automotive
transmission fluid, hydraulic fluid, No. 2 fuel oil, and diesel fuel. In our experience, the vast
majority of oil burned in these heatersis crankcase oil.

UOMA notesthat EPA’s Materials Characterization Paper estimates that 23% of used oil is off-
specification. UOMA is certain that this statistic does not represent the oil used by UOMA
customers. EPA’s estimate is derived by averaging an estimate that 20% of used il is off-
specification provided by arepresentative of atrade association representing entities that recycle
both industrial and automotive oils and the data from a Florida study that EPA says supportsthe
proposition that 73.2% of used oil is off-specification. However, EPA appearsto be using data
from an earlier, 2006, version of the Florida study. The current version, aMarch 2007, Florida
Department of Environmental Protection report on “Florida’ s Used Oil Recycling Program,” is
attached (Attachment 3). According to this report, in 2005, 162,310,571 million gallons of used
fuel and oily waste were collected in Florida. Of that total, 44 percent was automotive oil, 18%
was industrial, and 38% was mixed. Of the 122,341,001 million gallons reported as managed,
85% was managed as on-specification fuel and only 4% was managed as off-specification fuel.

EPA cites this report to support the proposition that 73.2% of used oils are on-specification.
However, to make that assumption EPA not only uses old data, it also appears to be appears to be
assuming that any used oil that is used for industrial use (11% in Florida) is necessarily off-
gpecification oil. Used Oil Materials Characterization Paper, Mar. 18, 2010, a 4. UOMA
disagrees that the percentage of oily material sent for industrial use in Florida has any bearing on
what percentage of used oil used in space heaters and small boilers is on- or off-specification.

UOMA also strongly disagrees with the metals data from a 2003 study presented in EPA’s
Materials Characterization Paper. Used Oil Materials Characterization Paper, a 7. It is our



understanding that the data presented are based on only one sample. It clearly is not
representative of used oil generally. If it were, all used oil would be off-specification. URS Corp.
has provided a critique of these data. See Attachment 4.

UOMA understands that some industrial oils that contain chlorinated paraffin may routinely be
off-specification. As UOMA customers only burn self-generated oil or oil collected from
DIY’ers, none of the used oil utilized in space heaters and small boilers will be from industrial
sources. Thus, data analyzing used oil from industrial sources cannot be used to characterize the
used oil utilized by UOMA customers.

For self-generated oil, UOMA customers can use their own knowledge of the source of the oil to
determine that it is on-specification. However, it is not out of the realm of possibility that some
of the oil received from DI'Y’ ers will be off-specification. That oil is generated by households
and, to prevent the environmental damages discussed below, EPA and states strongly encourage
its collection, rather than disposal. One of the ways EPA

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Susan Parker Bodine

Commenter Affiliation: Used Oil Management Association, UOMA
Document Control Number: EPA-HQ-OAR-2006-0790-1972.1
Comment Excerpt Number: 1

Comment: The attached comments set forth the legal and policy arguments that support
UOMA'’s contention that used oil is not a solid waste and therefore units that burn used oil are
not subject to the proposed CISWI rule. Specifically, whether on- or off-specification, used oil is
atraditional fuel with along history of being managed as a valuable fuel product. In addition,
Congress, in the Used Oil Recycling Act of 1980, established a separate regulatory program for
recycled oil. This program covers used oil that is burned for energy recovery, as distinguished
from used oil that is discarded (and therefore awaste). See 42 U.S.C. 6903(37) and 40 C.F.R.
279.10(a).

If used oil-fired heaters are not CISWI units, EPA arguably could seek to regulate them under
the Area Source Boiler rule. Proposed section 63.11237 defines a boiler as an enclosed
combustion device in which water is heated to recover thermal energy in the form of steam or
hot water. Space heaters do not meet that definition because they heat air, not water. However,
UOMA members also manufacture small unitsthat heat water with energy recovered from used
oil. Arguably, those units would be subject to the proposed Area Source Boiler rule.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has



submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Robert H. Colby and G. Vinson Hellwig

Commenter Affiliation: National Association of Clean Air Agencies (NACAA)
Document Control Number: EPA-HQ-OAR-2006-0790-2022.1

Comment Excerpt Number: 4

Comment: Finally, in some instances EPA’ s various proposals provide for widely differing
emission limits for similar units depending on the specific wording of the subcategories and the
definition of solid waste. In the past, where large differences in cost and protectiveness are
associated with definitions in the regulations, the result has been litigation and uncertainty over
the meaning and application of those definitions in specific circumstances. Significantly more
stringent CISWI limits will discourage the use of solid wastes in ways that will increase cost to
industry while increasing emissions of greenhouse gases. Sections 112 and 129 each mandate
that the emission limitation for covered units be “the maximum degree of reduction that is
achievable,” not merely the MACT floor. Accordingly, where feasible, EPA should adopt
MACT limitations of similar stringency for similar units, irrespective of whether, for example,
the source is regulated as an ICl Boiler under section 112 or a CISWI unit under section 129.
This action, along with adoption of SO2 and NOx limits under EPA’s contemplated Transport
Rules (Phase 1), would reduce the impact of litigation over the definition of solid waste and
avoid potentially perverse and unanticipated environmental consequences associated with
artificially encouraging or discouraging certain sources from combusting solid wastes. NACAA
believes that corrections can be made within the court-ordered deadline that will permit adoption
of lawful, sensible and protective limits for emissions of HAPs within these sectors. We also
believe that it is better to “get it right” this time and would support arequest to the plaintiffs for
several months additional time to promulgate afinal rule if EPA demonstrates that additional
time is necessary to conduct the analyses that we recommend.

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Steven Jarvis

Commenter Affiliation: Missouri Forest Products Association
Document Control Number: EPA-HQ-OAR-2006-0790-1477.1
Comment Excerpt Number: 9

Comment: The EPA has cited questionable data for hazardous air pollutants (HAPS), such as
mercury and hydrochloric acid (HCL), contained in “clean” unadulterated wood. This data
should be reexamined prior to the disqualification of wood as atraditional fuel. European data on
these HAP emissions from unadulterated wood does not create significant inorganic emissions



during the combustion process, therefore using PM as a surrogate for non-mercury HAPs is
unnecessary.

Analysis of bark and stemwood samples collected at 30 locations across the United States
revealed that clean woody biomass fuels have potential mercury and HCL emissions
considerably lower than the EPA limits for existing boilers.

MFPA requests that the EPA consult other scientific sources, like the National Council for Air
and Stream Improvement (NCASI), for more information on the amount of lead, cadmium and
mercury in green “clean” woody biomass prior to eliminating wood as a renewable fuel. Wood is
a Clean AND Green Fuel! [Footnote 4: Potential Mercury and Hydrochloric Acid Emissions
from Wood Fuels. Forest Products Journal 55(2): pages 46-50, February 2005.]

Response: This comment pertains to the I dentification of Non-Hazardous Materials That Are
Solid Waste and it is out of scope for this boiler rulemaking. Provided the commenter has
submitted this comment to the Identification of Non-Hazardous Materials That Are Solid Waste
rulemaking docket, the response to this comment will be provided there.

Commenter Name: Rich Raiders

Commenter Affiliation: Arkemalnc

Document Control Number: EPA-HQ-OAR-2006-0790-1958.1
Comment Excerpt Number: 11

Comment: Legitimacy. For many years, EPA has struggled to distinguish between secondary
materials and solid wastes. In its 2008 final rule (73 Fed. Reg. 64668), EPA published legitimacy
criteriawithin the definition of solid waste (“DSW”) where owners and operators may determine
if a secondary material meets a*“ secondary material” exclusion in 40 CFR 260.43. The secondary
material exclusion removes the material from regulation as a hazardous waste. The proposed
revised solid waste legitimacy criteria adopts the same substantive test for non-hazardous solid
waste as exists today for hazardous wastes.

The first three criteria, useful contribution, value, and proper material handling, are appropriate
to thisinquiry. EPA appropriately proposed that any stream being combusted that contributes
meaningful heating value to a combustion system meets the first prong. The presumptive 5,000
British Thermal Unit (“BTU") per pound (“1b”) presumptive criteria appropriately identifies
materials that should be considered a fuel instead of a waste. EPA also appropriately allows a
case-by-case determination for secondary materials contributing less than 5,000 BTU/Ib heat
contribution to a combustion system.

EPA’s proposed value and material handling criteria are also appropriate criteriato evaluate
secondary materials. Materials that are not valuable to the generator are legitimately solid
wastes. If agenerator cannot take reasonable steps to value the material as a product or raw
material throughout the material life cycle, then the generator cannot legitimately claim that the
material is valuable. Generators producing legitimate secondary materials should properly store,
identify, inventory, and manage useful secondary materials.



However, the 2008 final regulation contains problematic language regarding hazardous
constituent concentrations in proposed secondary materials. At 75 Fed. Reg. 31852, EPA
proposes that “the product of the recycling process does not contain significant concentrations of
hazardous constituents that are not in analogous products.” EPA inappropriately proposes to
extend this concept, which was intended to address “toxics along for the ride,” to non-hazardous
solid wastes. As these secondary materials are not hazardous waste, EPA should not be
concerned about indirect hazardous waste generation absent a finding that combustion of these
materials may generate hazardous waste, a finding missing in the DSW preamble. Before
continuing any attempts to regulate non-hazardous secondary materials in a manner appropriate
for the regulation of hazardous wastes, EPA should make a separate finding that residues of non-
hazardous secondary materials could generate hazardous waste. Any further regulation should be
based on specific risks from handling any such hazardous wastes.

EPA’s proposal to compare secondary material compositions to comparable fuel compositionsis
flawed. EPA proposesto utilize the hazardous air pollutants (“HAP”) at 42 USC 7412(b) or
Appendix VI of 40 CFR 261 as a basis to compare secondary materials to comparable fuel
materials. Many secondary materials contain concentrations of potentially hazardous organic
constituents considerably different than what equivalent fuels may contain. For example, several
Arkema streams potentially usable as secondary materials contain a variety of organic HAP not
necessarily found in conventional #2 fuel oil. However the combustion device where these
secondary materials may be used will consume the organic materials, HAPs and other non-HAP
volatile organic compounds (“VOC”). After combustion, where well over 99% of the organics
are destroyed in the combustion chamber, the amount of residual organic materials remaining in
the vent stream is insignificant.

Likewise, the comparison between secondary materials and inorganic HAP is troublesome. The
HAP profile of atypical #2 fuel oil may vary widely, based on where the oil was refined, what
feedstock it was refined from, and what, if any, blending may have occurred during distribution.
Given that the petroleum industry does not publish standard fuel oil metal and halogen HAP
concentrations, generators of secondary materials are left to guess what concentrations of metal
and halogen HAPs satisfy this condition.

EPA confuses the issue further by requiring secondary material generatorsto compare any
secondary material to other materials combusted in a specific unit, rather than any comparable
material. Newer secondary material combustors are specifically designed to combust the
secondary material in the presence of a limited number of supplemental fuel choices. Arkema
combusts liquid secondary materials in otherwise natural gas fired units in several locations.
These combustors were not designed to combust any liquid fuels, or any materials other than the
designated secondary materials and natural gas. EPA proposes that operators of such units must
inappropriately demonstrate that the secondary material is functionally equivalent to natural gas,
an impossible proposition. Any secondary materials criteria that forces a generator or an
owner/operator to demonstrate that liquid streams meet any standard based on any gaseous
stream is inappropriate and should be removed from any final regulation.

EPA should instead utilize the other regulations proposed as part of this regulatory package to
address the secondary materials question. EPA seems to be concerned that secondary materials



combustion, no longer regulated under the CISWI standards at 40 CFR 60 Subparts CCCC and
DDDD, could be combusted in unregulated sources. Some may believe that regulation under
CISWI iscritical to protect human health and the environment, and no other regulations would
apply to combustion units firing secondary materials. Such units would not escape regulation
under EPA Federal Register notices coincidentally published with this proposal.

EPA addressed thisissue in the RCRA § 261.4 solid waste definition exclusions, specifically for
scrap metal (8 261(a)(13)), shredded circuit board (8 261(a)(13)), and spent materials from
metals processing (8 261(a)(13)) materials streams. In these cases, owners and operators
attempting to assert these solid waste exemptions must meet variations of the first three
legitimacy criteria. However, EPA made no attempt to force any constituent-by-constituent
equivalency, as proposed in the fourth prong of the non-hazardous version of the legitimacy
criteria, in any of these exemptions. Exempting metals recovery and burnoff oven operations
from the definition of solid waste, so long as they meet the three-prong non-hazardous
legitimacy criteria, meets EPA’ s solid waste regulatory goal of appropriate cradle to grave
management.

EPA should resist regulating the content of non-hazardous secondary materials. By proposing the
fourth prong pollutant equivalency test, EPA severely restricts the number, type, and amount of
secondary streams that may be combusted in boilers. This rule will cause a large number of
facilities to cease combusting legitimate secondary materials, increasing fuel combustion from
traditional sources, and significantly increasing the amount of industrial solid waste disposal in
the United States. Congress did not intend this result. Senator Dole testified in the Senate
negotiations leading up to the Clean Air Act Amendments (“CAAA”) of 1990 that the Senate
wished to provide “flexibility so that [solid waste] incineration can be used in an appropriate
manner.” (136 Cong. Rec. S3757, April 3, 1990) Congress intended solid waste incineration
rules to decrease the total solid waste requiring land disposal, not increase the solid waste
disposal problem. EPA contradicts its solid waste reduction mandate with the material
equivalency proposal. EPA should keep the first three prongs of its proposed solid legitimacy
test, and abandon the comparable fuel concentration prong.

Clean Air Act Conformance. Separately, EPA should further clarify that materials meeting the
CAAA 8§ 129(g) statutory exemptions from commercial solid waste combustion are secondary
materials in proposed 8§ 241.3(b). Congress specifically excluded metals recovery related
combustion, certain small power generation and co-generation units, and air curtain incinerators
from regulation under CISWI standards. Congress specifically required EPA to not evaluate
materials 